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CHAPTER I. 

Special Legislation— Its Origin, Growth 
and Evils. 

I.— ORIGIN OF SPECIAL LEGISLATION. 

Special legislation for our cities is in part an inheritance from England, 
where for many years legislative authority has been highly centralized' This 
centralization results in part from the fact thai the British Parliament has 
usually been very tenacious of its authority, and has consequently circum- 
scribed local divisions within narrow hmits, to be exceeded only by its own 
permission, granted in special acts. From early times the theory has -pre- 
vailed that, so far as public powers are concerned, municipal corporations 
are merely the delegates of Parliament, which is the ultimate source of all 
governmental power. 

Hence it has naturally followed that the powers granted by Parliament 
to municipalities have been carefully limited and minutely specified. Eng- 
lish legislation has never attempted merely to announce principles, 
leaving their application to some administrative official or local body; on the 
contrary it endeavors to foresee all possible contingencies, and, by leaving 
little room for the exercise of discretion on the part of governmental officers 
or agencies, seeks to remove all excuse for arbitrary action.' The 
English Municipal 0>de contains no such broad grant of power 
as is* conferred 'by section 6i of the French Code of 1884, which de- 
clares: "The municipal council regulates by its deliberations the affairs of 
the commune." Thus the English cities, unlike those of continental Europe, 
are and have always been authorities of enumerated, rather than of gen- 
eral, powers, and special legislation has consequently been necessary in order 
to meet new municipal needs.' 

Thus America received from England the conception of the city as a 
corporate entity, created by the state for the better government of certain 
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I 'IbcjKtMt)' atlil.ltoiskstiftg no inheTcnt legislative power. Purtfaermore, bl 
passing apon the qncttiati of mnnicipal powers, Amcricui oourta 
have accepted the mle of the Engliili common law that graoti of muwdpst 
power (like all grants of coiporate powers), are to be cotutmed strictlj, 
dodbtfnl qoestioni of aothority being resolved against the romiicipali^. Ac' 
cording to the highest anthority* on this subject, "a municipal corporation 
possesses and can exercise the following powers, and no odiera: ^rst, 
those granted in express words; second, those neccssariljr or fairly im- 
plied in or incident to the powers expressly granted; third, those essential 
to the declared objects and purposes of the corporation— not simply con- 
venient, bnt indispensable. Any fair, reasonable doubt concerning the 
existence of power is resolved by the courts against the corporation, and-tbe 
power, is denied"" 

Hence as a result of the lei^slativc nnwillingnus to grant large powers 
to cities, and of the legal doctrine of strict construction of mnnidpal powers, 
it has been necessary for cities, in order to meet new municipal needs caused 
by municipal growth and development, to apply to the legislature at nearly 
every session for special acts, granting additional powers. 

Especially have the cities been obliged to make frequent application for 
additional financial powers. Taxation and loans are tbe two chief sources 
of municipal revenue; and, as to the first of these, it is the settled rule ot 
the common law that without special authorization, no municipal corporadoa 
may levy any tax.' As to the second source, while it is conceded that mu- 
nicipal corporations may, without special authorisation, incur indebtedness 
to be paid out of current revenues, it is held by tbe weight of anOicMity 
that without legislative warrant they do not possess the power to borrow 
money or issue bonds as evidences of indebtedness, since such a loan is in 
reality a tax, and therefore requires prior legislative authorization.' 

Thus in order to enlarge either of these two chief sources of income, 
cities must, as a rule, apply to the legislature for authority. While the leg- ' 
islatures have been unwilling to grant large discretionary powers to tiie cities 
in this respect, they have usually been prodigal in passing special acts granting 
cities the desired financial powers.* Ohio furnishes a good illustration of this 
legislative policy. The "Act to provide for the organization of Cities and In^ 
corporated Villages," passed May 3rd, 1852,* was a general act for the govern- 
ment of (%io cities, passed in pursuance of constitutional provisions prohibiting 
special legislation for municipalities.' Twenty-two sections of this act were 

an, Municipal Corporationi, Id ed. I, IIS. 

- Car. 14: ». c, 

Crawfordirille i. , „ _, „ 

a departure from the rule ai cnDincrated power* 

3. Coolev, Taxation, Snd ed., 329. and cases cHed, 

*. Na»hvillc f. Ray, 19 Wallace US; Cify of Brenlianf k. German American Bank, 
t U. S. ITS. 

S. So prodigal, indeed, Bhal many slate constitutions now contain important lim- 
tions upon the power ot Ok legislature in (his reelect The legialativc policy liai 
ircely jugtified tbt view that central legislative control of tbe financial powen of cities 
necesaary in the interest* of tbe state as a whole, as s hulwarft against municipal 
trayagance. See the act of the Ohio legisUture of May 4, 1809 m CHiio laws SO), 
thoriiing the city council of Oticinnati to Imitoiw twenty million dollars to establish and 
lintain a railroad. 

e. 50 Ohio Laws, SZg-SSfl. 

T. Constitution of Ohio, Art. II, Sec. 98; Art. X<III, Sec. 1, S. 
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devoted to a Biinnte ipectfication of Ac powers of dtks. The power of tu^ 
ation and local asscsimoit wai narrowly limited, wbile the power to borrow 
money was not granted at aQ (except in anticipation of the revenne oi the 
current fiscal year). Having been disinclined to grant adequate financial 
powers to all cities by the act of 1853, die tegislatnre, during the yean that 
followed, found itself obliged to past many special acts conferring ad^ 
tionat financial powers, the constitutional prohibition of special l^slatton to 
the contrary notwithstanding. Thus from 1876 to 1892, both jnclnsire, tibc 
Ohio legislature passed a total of i302 special and local acts affecting mu- 
nicipal corporations,' and of these, 1124, or 93%% conferred financial powers. 
Ohio's experience seems to show dearly that special le^slatioo for dties is 
unavoidable so long as the legislature is unwilling to entrust tbe dtiei 
with lai^ powers, especially with adequate financial powers. 

It 'is true that in the earlier history of American municipalities, com- 
paratively large powers were granted t^ the state to dty coundls, but an 
increasing distrust of the latter bodies led to a gradual wi^idrawal of the 
powers which they formerly possessed. At the present time not only have 
most councils lost their former power of oi^;aniiing and appointing the 
official service of the dty— a change which could be accounted for, at least 
in part, by the democratic movement which characterized the second quarter 
of the nineteenth century — but many of their earlier legislative and financial 
powers have likewise disappeared. The powers thus forfdted by council 
have inured to the benefit of the state legislature; for in the absence of a 
system of central administrative control, when coundt control was dis- 
credited, central legislative control became inevitable. 

II.— Evils of special legislation. 

The evils of fecial l^slation are numerous, and have been repeatedly 

and fordbly presented." One of the chief objections to such legislation is 
the lack of adequate Icnowledge on the part of members of the state legis- 
lature of the needs of the particular locality for which the spedal law is 
designed. The result of this ignorance is that the great majority of legis- 
lators manifest little legitimate interest in municipal legislation, and such 
legislation is often passed perfunctorily upon the recommendation of the 
members from the particular locality. Thus legislative duty is delegated to 
local representatives who frequently act in combination with the sinister 
elements in their constituencies. But this power for evit carries with it no 
corresponding degree of responsibility, since the local members are usually 
able to shift upon the legislature responsibility for improper measures. Prom 
this condition of affairs log-rolling naturally results — the delegation frcnn 
one city supporting legislation brought forward by another local delegation, 
in return for similar support to be given in time of need. 

Moreover, even the most formal consideration of irmumerable local bill* 
will of necessity detract greatly from the time and attention needed for 

1. Wikoi, Municipal Government in Michigan and Ohio, 78; infra, p. SO. 

a. Dili™. Monicipsi CorporalionB, 3rd ed., I, 89; Bryce, American Commonwealth. 
1, B«; (0 N. J. L., 1; IS AJbany Law J., 407; D«het« and Proceedings o£ the Ohio 
State Convention (ISEO), I, 30e, SOS: Proceedings and I>ebat<« of the Third Constitn- 
tlonal Convention of Ohio (18TS-T4), I, S81, GS«; Ii; put II, ISlSj Dcl>ates PennaylvvnlB 
ConstitiMional Convention (IBTS). II, GSS-6ES; V, 2*S-M1; VII. SES-ISS. 
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general legislation. Where special municipal legislation is not prohibited, 
the legislature is usually obliged to pass upon a multitade of special meas' 
ares relating to local affairs. Thus in Wisconsin at the session of 1885, thcr4 
were passed 500 acts relating to municipal affairs, filling 1342 p^es of print, 
while all other acts of that year fill but 600 pages. Kentucky in iSgo passe4 
176 public and 1752 private acts. New York in 1870 passed 8g6 acts, 312 oi 
which relate to cities and villages, and occupy over three- fourths of the 2fli» 
pages of the laws of that year. In the six years from 1S84 to 1S89. indu- 
sive. New York passed 1284 acts relating to the thirty cities of that itatt. 
In one year, 1886, of the 681 acts on all subjects passed by the legislature, 
380, or about forty per cent of the total number, were special acts concern- 
ing a particular city or village. 

Furthermore, this multiplicity of special laws Is itself an evil of serious 
magnitude, since it greatly impairs the value of judicial construction.^ A 
decision in case of a special act affecting one city affords no safe precedent 
in the case of a different act affecting another city. The result is that even 
the most skilled lawyers are sometimes unable to declare what Ae law is 
on important municipal subjects." On this point Chief Justice Church 
says : "It is scarcely safe for any one to speak confidently on the exact 
condition of the law in respect to public improvements in the cities of Mew 
York and Brooklyn. The enactments referring thereto have been modified, 
superseded and repealed so often and to such an extent that it is difficult 
to ascertain just what statutes are in force at any particular time. Th^ 
s arising from such multiplied and conflicting legislation lead to 
t litigation with its expensive burdens, public and private." 

Another of the serious evils of special legislation is the opportunity 
thereby afforded tor ripper legislation.' On this point the New York commis- 
sioners of r^ declared: "It may be true that the first attempts to secure 
legislative intervention in the local affairs of our principal cities were made 
by good citizens in the supposed interest of reform and good government* 
and to counteract the schemes of corrupt officials. The notion that legislative 
control was the proper remedy was a serious mistake. The corrupt cliques 
and rings thus sought to be baffled were quick to perceive that in the busi- 
ness of procuring special laws concerning local affairs they could easily out- 
match the fitful and clumsy labors of disinterested citizens. The transfer of 
the control of die municipal resources from the localities to the (State) 
capitol had no other effect than to cause a like transfer of the meKiods 
and arts of corruption, and to make the fortunes of our principal cities 
the traffic of the lobbies. Municipal corruption, previously confined widiin 
territorial limits, thenceforth escaped all bounds and spread to every quarter 
of the State. Cities were compelled by legislation to buy lands for parks and 
places because the owners wished to sell them; compelled to grade, pave 
and sewer streets without inhabitants, and for no other purpose dian to 
award corrupt contracts for the work. Cities were compelled to purchase, 
at the public expense, and at extravagant prices, the property necessary for 
streets and avenues, useless for any other purpose than to make a market for 

1. Debstea Ohio ConMntion (ia60-61>, I. 800. 
g. Deliaia Ohio Convention <1STS-Tt). I, Mi. 
S. Goodnow, Municipal Home Rule, 26-2S. 
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the adjoining property thus improved. Laws were enacted abolishing one 
office and creating another with the same duties in order to tmnsfer official 
cinolumeuls from one man to another, and laws to change the functions ot 
■officers with a view only to a new distribution of patronage, and to lengdien 
the terms of offices for no other purpose than to retain in place officen 
who could not otherwise be elected or appointed." 

Another evil resulting from thd constant amendment of city charters 
lias been to induce an undue reliance upon legislative medianism as a 
remedy for political ills.' It has been suggested that the frequent changei 
in state constitutions constitute one reason why these instruments have not 
been as successful as the national constitution; and this reasoning applies with 
even greater force to city charters, amended as they frequently are at every 
legislative session. Thus it becomes impossible for any frame wortc ol 
-municipal government to be fairly tested upon its merits; and furthermore, 
■citizens become too prone to rely upon legislative enactment to remedy 
their own political heedlessness. 

The last, and perhaps the moat serious objection to special municipal 
legislation is, that it almost inevitably involves destruction of home rule and 
local autonomy. In controlling the affairs of cities, state legislatures have 
usually failed to distinguish between the public and private character of the 
municipal corporation. In its public or governmental character the municipal 
corporation represents the state, by which it is entrusted with the perform- 
ance in a particular locality of certain public or governmental functions— su^ 
as certain police and taking powers, the administration of justice and of the 
schools, control of elections and of the public health and the support of the 
poor. On the other hand, in its private or proprietary character the munici- 
pality is an organ for the satisfaction of local needs — such as the construction 
of sewers, paving, cleaning and lighting of streets, furnishing adequate 
water supply, administration of parks, regulation ot municipal transportation— 
matters which interest the state only indirectly, but which are of vital local 
concern and should be left to local regulation. But the state legislatures, ac- 
customed habitually to regulate municipal corporations upon their public 
side, have formed the habit of interfering upon their private side as well. 
Upon this point Professor Goodnow says: "Our legislatures have made use 
of their large powers over cities to regulate in detail all the actions of cities, 
thus reducing them to the position of mere agents of general state ad- 



Such interference in affairs purely local is legally, if not morally, per- 
missable ; for while from the standpoint ot their contractual obligations and 
property rights, municipal corporations are in a quasi-private position, they 
are not tree from legislative interference and control within this sphere.' 
That is to say, in their private character, municipalities are subject to the 
liabilities of individuals, but they do not enjoy the benefit of the constitu- 
tional protection afforded private rights. 

As a result of this failure of the legislatures to grant municipalities a 
sphere of independent action in. local matters, central control has largely 

1. Debates Ohio Conrenlion, 1873-74, I, StO-5K; idim, II, part II, IZ19. 
i. Goodnow, Municipal Problems, 31. . * 

3. lExcept by specific conslilutional provision. 
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destroTcd local autonomy. Thus state legiilattires babittiilljr interfere to 
control mimiciiwl pariu, to regulate trantportation within cttiei, to grsnt 
raiuable municipal franchiMi, regulate the loUriet of m m tcipal officen, and 
to provide for the. paving of certain streets and the conatmction of tpecific 
Ecwers. Laws have even been sustained compelling municipalities to pay 
debts which had been declared not legally binding,' as well as measnrei 
obliging them to incur debts against their will, axtA that too, for non- 
municipal purposes, such as die aiding of railroads.* Against this last evil 
the cities of some states are protected by constitutional provisions forbid- 
ding them to incur debts for any purpose beyond a certain amount, usually 
a percentage of the assessed value of fte property within their limits, and 
prdiibiting them from incurring any debts at all in aid of any private cor- 
poration.' 

The result of this condition of affairs is well described jn the report of 
the Fassett Committee:* "tbt situation then is as follows: That it is fre- 
quently impossible for the legislature, the municipal officers, or even for the 
courts, to tell what the laws mean; that it is usually impossible for the legis- 
lature to tell what the probable effect of any alleged reform in the laws is 
lihely to be ; that it is impossible for any one, ci&er in private life or in pub- 
lic o&ec, to tell what the exact business condition of any city is, and that 
municipal government is a mystery even to the experienced; that municipal 
officers have no certainty as to their tenure of office; that municipal 
officers can escape responsibility for their acts or failures by securing amend- 
ments to the law; that municipal officers can escape responsibility to the- 
public on account of the imintelligibility of the laws, and the insufficient 
publicity of the facts relating to municipal government; that local author^ 
ities receive permission to increase the municipal debt for Ae performance 
of public work which should be paid for out of taxes; that the conflict of 
authority is sometimes so great as to result in a complete or partial par- 
alysis of the service; that our cities have no real local autonomy; that local 
self-government is a misnomer ; and that consequently so little interest is felt 
in matters of local business that in almost every city in the state it ha» fal- 
len into the hands of professional politicians." 



Lycoming tr. Union, 16 Pj 

L> V. Clark, T" " ■=■ ^ 
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CHAPTER II. 

Constitutional Limitations upon Legislative 
Control of Municipalities. 

Recognizing the evilt of exceasive legislative interventioti in local af- 
fairs, and the desirability of safe-gmrding certain rights of local iclf-govefit- 
ment, most of the states have placed in their constitiitionB provisiou de- 
Signed to accomplish these ends. The most important of these conctHntional 
limitations may be classified nnder the following heads. (i) Those for- 
bidding the incorporatioin of dties (and frequently also of tovms) by qtecial 
act. (2) Requiring the legislature ^>edfically to pass general acts of in- 
corporation for munidpalities (a provision frequently found in conjunctioa 
with the foregoing). {3) Forbidding the legislature to enact certain meas- 
ures concerning municipalities, or prohibiting them from acting, in spedfief 
cases, by local or spedal law. (4} Forbidding the delegation to special com- 
missions of power to control municipal aSairs, and ensuring the local election 
of local officers. (5) Limiting the number of classes of dties which may 
be created. (6) Preventii^ frequent changes in the structure of dty gov- 
ernment by enacting, in the state constitution, a frame-work of mnnidpal 
govenunent (7) Granting cities of a certain population the right to frame 
and amend their own charters. 

(i) Twenty-three states have adopted the first type of the above en- 
umerated constitutional provisions, and have forbid den their legislatures to 
pass_jiiecial~acU..ifltJlie_ incorgoratjon of dties, (and frequentiyj of Mwns 
also). These states are Alabama,' Arkansas,' Call f omia,* Illinois,* Indiana,* 
Iowa,' Kansas,' Kentucky,' Louisiana,* Mississippi," Missouri," Nebraska," 
New Jersey," North Dakota," Ohio," Pennsylvania," South Carolina," 

I. Comlilution, IV, Sec. 104, ptt. 0, »l»o XII, S*c SSO. 
t. CiniMilDtiDD, XII. S«e. t. 

S. CoDHhutioii, XI, See. a. 

4. C<nHtilution, IV, Ser- tt. 

5. -ConiEitutioa, XI, Sec. 18. 
e. ConstHation, III, Sec. SO. 
T. CanMitDtioD, XII, Sec. 1. 

8. CoiutUutlon, Sec 69, fiar. IT. 

9. Connitntion, Sec, 48. Tbis excepli municipal corpDiBIlinu of leu thui Z.GOO in- 
babitanti. and levee dlitricts and parnbei. 

10. Constitution, VII. Sec. ITS. 

II. ConelitutiOD, IV. Sec SS. 

13. CooMituCion, HI, Sec IS. 

IS. CoMtiturton, Amend, of 1876, IV, Sec. 7, par. » lod 11. 

14. Constitutkni, TI, Sec. 89, par. S8. 

15. C^natitutian, XIII, Sec. 1. 
18. Conetitulion, III, Sec 7. 

17. Comtitution, III, Sec, 84, par. 8. 
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£outh Dakota,' Tennessee,' Washington," West Virginia,* Wisconsin,* 
Wyoming.* 

This inhibition of local or special legislation is frequently expressed 
in the following terms : "The general assembly shall not pass local or 
special laws in the following cases ; • • • For the incorporation of cities 

Of the twenty-three states which forbid the incorporation of cities by 
special act, the constitutions of fifteen' specifically extended the p rohib ition to 
includ e changes or amen dments in city c harter s. Of these the provision 
'Contained in the constitution of Nebraska is typical: "The legislature 
shall not pass local or special laws in any' of the following cases, that 
is to say: Incorporating Cities, Towns and Villages, or changing or amend- 
ing the charter of any Town, City or Village.'" 

As a rule, however, even when not specially prohibited, acts amend- 
ing municipal charters are held by the courts to be within the scope of the 
prohibitioti of special acts of incorporation. 

In the constitutions of seven states," instead of the prohibition of special 
jicts incorporating cities, there is a general limitation forbidding the con- 
ferring of corporate power by special act. Thus the constitution of Kansas 
provides: " The legisla ture .s.hall twtss no special act conferring corporate 
powers ."" GeneraIly_the__courts^ have held that the term ''corporation", as 
Jiere used includes municipal as well as private corporations ;_and hence 
tills provision has the same e^ct as the more common one which specifically 
forbids the incorporating of cities by special act." 

(2) Twenty-three states, including many of those which have prohib- 
ited special acts incorporating municipalities, have adopted the second type 
of limitation, requiring the legislature to pass general acts of Incorporation 
for ' municipalities^ A typical provision is that in the constitution of SouA 
Car6nnaT""Thc General Assembly shall provide by general laws for the 
-organization and classification of municipal corporations."" The states whose 
constitutions' contain this provision are: Alabama," Arkansas," California," 
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I, II, Sec. IS, pai. 8, ilw XI, Sec 10. 
1, VI, Sec. SB, par. S. 
I, Amend IV, Sec. 31. 



8. IHinoia. Kentucky, Louisiana, Misiouri, Ni^raaki, Nanta Daliola, FennayWiola. 
Sourti Carolina, South Dakota, TennaMe, T«a«, Washington, West Viriinii, Waeaa- 
.in, Wyoming. 

B. Cnnsiiiution, III, Sec IB, 

10. These are; Arkuisai, Indiana. Kansas, Ijouisiani, New Jcrsc)', Ohio, Ten- 

11. >(::(»»( iiution, Xn, Sec. 1. 

12. Atdiison V. BaHholow, 4 Kansas 114; Wyandotte City v. Wood, S Kansas SOS: 
Tofxka V. Gillett, S3 Kansas 181: The State it rel. v. the City of Cincianati, la CHilo 
'State IS; The State tr ril. v. Mitchell, 31 Ohio State, 5SS: see also State v. Newark, 
40 N. J. Law, G50. 

IS, Constitution, VIII. Sec. 1. 

It. ConMitntion. IX. Sec lot. par. i. also XII, Sec S%i. 
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Colorado,' Idaho,' Iowa,* Kansas,* Kentucky," Mississippi,' Missouri,'' 
Ndbraska,* NevatJa,' New Jersey," North Dakota," Ohio," South Caro- 
lina," South Dakota," Texas," Vii;ginia," Washington," W«t Virginia," 
Wisconsin," Wyoming.** 

(3> The constitutions of cert ain states either abs olutdy forMd Jbt 
legisbtwre from enacting certain measures^ concerning municipalities, or 
prohibit'them from acting, tn certain speeiSed cases, "By local or special law. 
" nins the "cbnstitntions of California)" Illin<ns," and Washington^* deny the 
l egisla ture the power to tax monicipal corporations, or the inhat^tants or 
property theireo^ror'ThiiiiiSpanpi^'ses; " '" 

Another frequent limitation provides that the legislature may not, by 
special acts, divide Counties or change county seats ; and frequently such 
action is entirely forbidden without the consent of the electors of the- 
county."- Another inh i bition frequently found is, that the legislature shall 
nott.bi_aBCciaLact,, open or vacate streets, or liigliways. Ag ain, the Ansg 
'iK-^SJ^-lfBsiatures of die . franchise-granting power has led" to die.injer- 
tion in many constitutions of 3 provision forbidding die grantii^ of street 
i ^ilw^ franchises tqr' special act; or, frequently, forbidding such grant- 
wifhout the consent ol ttie local authorities.'* 

(4) A fourth form of constitutional limitation seeks to secure for the 
municipalities certain rights of local self-government either by forbidding, 
the legislature to delegate control over municipal affairs to special com- 

1. CcunitDtion, XIV, S«. IS. 

1. Conttitulion, Xri, See. 1. 

3. Comtkulkm, Vin, S«. 1. 

t. Conttitution, XII, Sec. t. 

S, ConttHolioa. Sec ise. 

«. Conatltution, IV, Sec 88, alio VII, See. 1TB. 

T. CoutltDtioii, IX, Sec. T. 

S. Conttitution, XI. (.a). Sec 1. 

ft. ConMituEBn, Vlll, Sec. 8. 

10. CoRRitution, Article of Amend IV, Sec. T, par. 11. 

11. Conititutian VI. Sec. ISO. 
II. Conitkution XIU, Sec. 0. 
IS. CuinitDtioii, VIII, Sec, 1. 
11. Coiutkutioii. X, Sec 1. 

It. CoDMUntloa, XI, Sec 4, S. 

10. Coastkatlon, VIIl, Sec 117. 

IT. Conathutlan, XI, Sec 10. 

18. Con»thution, XI, Sec. 1. 

10. CoBSiitulkin, Amend. IV, Sec SS. 

20. Con»titotion, XJII, Sec 1. In Wjoming. n in MaswdjuseKs and South C«f. 
oUna. the eoaaent of a majority of the electcra of tbe dlMikt it required for iU lueoi^ 
poration ai a munldjality. 

a. XI, Sec 13. 

M. XIX, Sec. 10. 

at. XI. Sec. IS. 

24. Arkaniai, XIII, Sec S, t; California, XI, Sec X: Colorado, XIV, See. S; 
Georgia, XI, Sec 1, par. S. i; Idaho, XVIII, Sec. B; IHInoii, X, Sec S; Iowa, III,. 
Sec SO; Kanwe, XIX. Sec 1; Kentucky. Sec Si. 

SB. TJieM .UM! are: lAlahama, XII, Sec 2liO; Colorado, V. Sec. »6, and XV, Sec 
11; Georgia, III. Sec T, par. iO; Idaho, XI, Sec. 11; IlUoois, IV, Sec SI, and XI^ 
Sec 4; Kcntncky. Sec 69, par. IB; Louisiana, An. iB; Uiaainiiipi, Sec 90{r); Hia- 
aouri, IV, Sec M: Montana, VI, Sec. M; Nebraska, III, Sec IB, »nd Xl(b), Sec 1; New 
Jersey, IV, Sec T, par. 11; North D*oU, II, Sec. SB, par. 10; Penuylnnla, III, Set 
Tj Soott Carolina, VIII, Sec. 4; South Dakota, X, Sec g; Virginia, VUI, Sec 114^ 
West Virginia, XI. Sec B; Wyoming. XIU. Sec 4, and III, Sec IT. 
13 
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missions or boards, or by providing for tiie election of all or certain local 
officers by. the people of the localities.' Thus Philadelphia's interesting 
«:^erience with the City Hall Building* led to tile insertion in Pennsyl- 
vania's present constttation of a provision typical of that foond in many 
other state constitutions: "The General Assembly shall not del^iUe to any 
special commission, private corporation or association, any power to nutkc^ 
supervise or interfere with any municipal improvement, money, proper^ or 
effects whether held in trust or otherwise, or to levy taxes or perform any 
municipal function whatever,"*" 

One of the most intereating decisions upon the right of local self-goverti' 
ment, in which it was held to be beyond the power of the state legislature to 
create a special municipal commission with plenary power to compel a ct^ 
to issue its bonds for park purposes, is the leading case of People e,)r rel. 
Park Ounmrs. v. Common Council of Detroit* The statute whose con- 
stitutionality was involved in this case created a Board of Park CcHnmissira- 
ers for the city of Detroit, and also named the commissioners, invested them 
with power to purchase the necessary lands, at a cost not exceeding 
three hundred thousand dollars, and imperatively required the city council to 
provide money therefor by the issue and sale of city bonds. The Supreme 
Court held that the city could not be compelled, against the will of its cotUKiI, 
to issue the bonds ; and the decision was based upon the ground that a park 
was purely a matter of local, as distinguished from state, concern; and that it 
was beyond the power of the legislature to compel a municipality to contract 
a debt for local purposes. 

In the opinion rendered by Cooley, J., the court declared : "It is a 
fundamental principle in this state, recognized and perpetuated by express 
provision of the constitution, that the people of every hamlet, town and d^ 
of the state are entitled to the beneEts of local self-government But au- 
thority in fne legislature to determine what shall be the extent of the 
capacity in a city to acquire and hold property is not equivalent to, and 
does not contain within itself, authority to deprive the city of property 
actually acquired by legislative permission. As to property it thus holds 
for its own private purposes, a city is to be regarded as a constituent in 
state government, and is entitled to tiie like protection in its property ri^ts 

l.^Limitations of tlii« typt are found in ihe following constitutions: ArkanMi, 

orrio, \\ Sec. SB, Xiv', Sec. S, 8,' 11; Connecticut, AmeiuimeMa 'x, XXI, 'xx'vill; 
Florida, V, Set IS, 18, Vlli, Sec. 8; Georgia, XI, Set a, par. 1; Idaho, III, Sec. 19, 
VII, Sec. a, XVIII, Set «; lUinota, IV. Sc. SE, X, Sec. fl, B; Indiana, IV, Set 11, 
VI, Sec. B, 8, 4; Kaiuai, III, Sec. 6, 7, 8, 0; Kentotkr, Sec. 97 to 100, and IBO; Marr- 
luiii, IV, Set 44, VII, Sec 1; lt[a»acl>uHtI^ Articles of Amendment. XIX; Michigan, 
X, Set S, XI, XV, Set 14; Minne»ta, XI, Set 4; Mininippi, VI, Set ITO, ITl. 
Misiouti, IX, Sec. 10; Montsns, V, Sec. 38, sfl, XVI, Sec. t-S; Nebraska, III, Set IS, 
X, Sec. i; Nevada, IV. Set ID, 18, Si; New 'Hsmpahire, Art. 71; New Tersev, IV, Set 
7, par. 11; New York, X, Sec. 1, B; North Carolina, IV, Sec. B4. VII, Set J to 7; 
North Dakota, II. Sec. 89, par. 82, 81; Ohio, X; Oregon, VI, Sec. 8, VII, Sec, IS, IS, 
IT; Pennajlvania, III, Set 7, BO, V, Set 11; XIV, XV, Soc. 2; Smth Carolina, V, 
Sec. BT, B9, SO; South Dakota, IX; Tennouee, VIII, Set 1, E; Texas, III, Set M, 
V, Sec. 10, 91, B8. VIII, Sec. 14, XVI, Set 14; Vermont, Article* o£ Amendment, 
14-18; Virginia, VII. Sec. 110. 111. VIII, Sec 118-11-1; Washington, XI. Set 6. II; 
West Virgioh:, IX, Sec. 1, 3; Wiiconsin, VI, Sec. 4, VII, Set 11, 11, Ifi, XIII. Set S; 
■" -ing. III, Set IT, XII, Sec. B. 

<3a the subject of this conuniasiou, tee Dillon, Mni^lpal Corporatioiis, Itb ed.. 



I, p. 128; also the niling of the Supreme Court in Perkins v. Slack. 88 Pa. ^, 183, 
S. Pennsylvania Constitntion, III, Sec. 10. 
4. 18 Mich, BSB; s. t, 18 Am. Rep. BOI 
14 
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as any natural person who is also a constituent The ri^ of the itate 
X3 a risht of regulation, not of appropriation. It cannot be deprived of 
such propert]' without due process of law. And when a local convenience 
or need is to be supplied, in which t'ae people of the state at large, or anjr 
portion thereof outside the city limits, are not concerned, the state can no 
more by process of taxation take from the individtial citizens the monejr to 
purchase it, than they could, if it had been procured, appropriate it to state 
use. * * * From the very dawn of our liberties the principle most im- 
questionable of all has been this : That the people shall vote die taxes they 
are to pay, or be permittted to choose representatives for the purpose." 

As to the local election of certain officers, most state constitutions pro- 
vide that there shall be elected in each county, by the qualified voters thereof, 
certain local officers — those most commonly named bring the county sheriff, 
constable, prosecuting attorney, justice of the peace, coroner, probate judge, 
clerk of court, treasurer, auditor, etc' 

(S) The failure of the first type of constitutional provision described 
above to prevent legislative interference with cities, partly owit^ to the 
narrow interpretation given by the courts to the term "special act,'" has 
led se veral state s to insert in their constitutions a provision limiting die 
number of classes whicK'tfte legislature niay "create. To this limi'tadon^is 
added the restriction that "the powers of_^ach' class ^lall be defined ly 
general laws, so that all munieipa! corporations of the same class shall pos- 
sess the same powers, and be subject to the same restrictions."* Thus the 
constitu £ ioris~6t " Cotbrado,' Missouri,* South Dakota,' and Wyoming,' limit 
the maximum number of classes to four. Kentucky' places the finiit at six, 
N«w York' at three; and the constitutions of both these states also fix the 
population included within the various classes. 

^^^ Tn two st ates freguent changes in the strurture of muoicifial 
goveromrait _have been avoided to a certwn extent by inserting m the state 
constitution a framework of municipal organization. .Thus Virginia devotes 
nearly six pages of her state constitution" to a detailed plan for the structure 
of municipal government, providing for the election and term of municipal 
ofiicers, the powers and duties of the mayor, the election and term of mem- 
bers of council, the mode of enacting ordinances and granting franchises, 
etc. Similarly the constitution of MarylanjJ contains several provisions re- 

1. Under a conHitutkniil prorision tfaot "judklBl officen of citiea and tIUicm 
shall 9x «]cc1«] and all oth«r omc«n Ahall T>c elected or unpointed at fluch time and in 
such manner aa the legislature may direct" (Const, of Mfoh., XV, Sec 14), the Su- 
preme CouH held that Ibe legialaturc was restrained from itself directly appointing 
municipal officers whose duties and nutliority were plainly and eselusively local, aucS 
aa the board of water comminiDuers for a portlcolar city. People V. HuclbuC, SI Hleh. 
4t; 3. c, 9 Am, Hep. tS. Sunilar decinons are: Chicaco v. Wr«ht, 69 111. SiB; Peo- 
ple V. Draper, 16 N. Y. 618; Speed v. Crawford, S Met (Ky.) SOT, 

S. The courts bare held that «n act ia not apedal which at the time of it* paaa- 
age includes but one city, providing others may eventually he included within Its 
acci|>e. See tn/ra. p. sg. 

3. ■Consttiution of Colorado, XIV, Sec. IB. 

4. Constitution, XIV. See. IS, 

e. Constitution^ X.'Sec 1. 
T. Constitution, Xnl, Sec. 1, 

5. ConMitutian, Sec, US, 

8. Constitution, XII, Sec, a. 
10. CotBtitution, Vllt, Sec IIS-UB. 

IS 
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lative to the mayor and council of the city of BaltiinoM.' 

(7) Certain states, realizing that the supposed neceiiiQr for specul . 
municipal legislation rcBuIts from imperfections in the legislative grant of 
pover to cities, have concluded that the remedy for this condttion is in 
granting larger powers to the municipalitiei. Accordingly fiv« statei— 
California, Colorado. Minnesota, Missouri and Wuhingtoo— liave tnaerted 
in their constitutions provisions allowing cities of a certain size to frame 
and amend their own charters, provided sacfa charters and amendments ar» 
consistent with the constitution and general laws of the state.' 

Tbui the constitution of California, whose provisions arc tjrpical in 
tilts respect, provides that any city containing a population of over 3300 
inhabitants* may frame a charter for its own government consistent with 
and subject to the constitution and laws of the state. At any general or 
special election, the qualified voters of such city may elect a board of 
fifteen freeholders, who must have been for at least five years qualified 
electors of foe city. It is the duty of this board within ninety days >ft«r 
its election to prepare and propose a charter for the city. ^Such propoaef 
diarter is then to be published, for at least twenty days, in two daily news- 
papers of general circulation in the city; and within not less than tfalr^ 
days after «udi publication, it must be submitted to the electors of the city 
at a general or special election. If ratified by a majority of the electors, 
it is then submitted to the legislature' for approval or rejection as a whole, 
power of alteration or amendment being denied diat body. If ^proved by 
the legislature it then becomes the charter of the city, and the courts are re- 
quired to take judicial notice thereof. 

Provision is made for the amendment of the charter thus adopted at in- 
tervals of not less than once in two years. Upon petition of fifteen per cent. 
of Ae qualified voters, it is the duty of the legislative autiiority of the city to 
submit to the voters the amendments petitioned for. Sudi amendments are 
then published and voted upon, and if accepted by the electors of the city, 
and subsequently ratified by the legislature, they become an integral part 
of fl)e charter. 

In none of these five states, so far as can be ascertained, have state 
interests in any way snRered through the large degree of self-government 
granted to the cities. In Minnesota ten cities have formed charters nader 
this constitutional provision — these cities being Ely, Willqiar, PairmoB^ 
Fergus Falls, Austin, Duluth, St. Paul, Blue Earth, Moorhead and Bamcs- 
ville. In Oregon a proposed constitutional amendment permitting cities and 
towns to frame charters for their own government was adopted by the l^s- 
lative assemblies of 1901 and 1903, but no provision has been made for its 
submission to the voters for final adoption or rejection.* 

1 ConMilutton, XI, Set. 1.0. 

2. CalifDrnia, XI, Sec. S-EK: Colorado, XX, 5«. t-fli MinnewU, IV, Sec S«t 
HiMonri, IX, Sec. IS-IT; WatbhiglOD. XI, See. 10. 

S. In Colorado Uiii privilege is granted to lint and Kcond class cities; in Mia. 
■ouri to cities with over 100,000 inliabitwiti 1 in Washinfton to ati*» wlt]i over I0,00» 
inlubitants. / 

i. Colorada, Minnesota. Miuouri ind Wasbington do not require leglilative ac- 
ceptance of tbe cBaiter adopted. 
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CHAPTER III. 



History of Ohio's Attempt to Prevent 
Special Municipal Legislation. 

I.— CONSTITUTIONAL CONVENTION OF 1851. 



Ohio's first constitution, adopted in i8(n, placed no restrictions upon 
legislation for municipalities, except that a certain measure of home rule 
was assured by Sections i and 3 of Article 6, guaranteeing the inhabitanti 
of counties, towns and townships the right to elect their own officers, in 
the early part of the century the population of the slate was so largely rural 
that municipalities and their governing was a comparatively unimportant mat- 
ter. Bat by the middle of the century conditions were changing. Ohio's 
peculation of 50^000 at the beginning of the century had increased to almost 
2fi00fl00. With the development of industry, new towns were coming into 
existence. By 1850 there were eleven towns of over 5,000 inhabitants, and 
iheir aggregate population was 205.354- Each town was incorpofiated by a 
special act or charter, and from time to time supplementary special acts would 
be passed, designed to advance its interests. By the middle of the century 
the attention of the legislature was being largely occupied with municipal af- 
fairs — thus at the session of ]9^so,- 73 acts were passed relating to towns 
and cities. 

Corporate enterprises were likewise developing with great rapidity. 
Railway companies, canal companies, turnpike companies — companies ol 
every description were being promoted, each of which sought to obtain 
advantageous charter privileges from the state legislature. At the ses- 
sion of 1849-50, a total of 545 local and special lacts were passed, 78 of 
which related to turnpike roads, 75 to plank roads, and 67 to railway com- 
panies. Such a development of corporate enterprises was of course ex- 
cessive, and since it involved the commmunity at large in serious financial 
loss, the people all over the State conceived a most profound distrtist of 
corporations and of corporate undertakings. 

'Moreover, in addition to tiie power to create corporations by special 
act, the stale legislature possessed the power to construct works of internal 
improvement through the agency of private corporations. Counties, cities and 
towns could also be authorized to construct internal improvements of a local 
character, by subscribing to the stock of private corporations, for whidi 
purpose debts might be contracted and taxes levied to pay them. The 
17 
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legislatton authorizing local govemmeiital agencies to subscribe to the stodc 
of private corporations was usually passed without investigation or reflec- 
tion, whenever desired by the representatives of the localities affected As a 
result, private property was in effect placed at the mercy of irresponsiUe 
local majorities, and the municipal divisions of the state, became involved tn 
all the frauds and disasters of the private conipaniea to whose stock they had 
subscrfbed Wasteful expenditure, impaired public credit, a large debt, 
and a heavy burden of taxation were the results of this unrestricted legis- 
lative power. A strong sentiment was created in all parts of the state in 
favor of summoning a constitutional convention which should clieck Aese 
growing evils by an effectual reduction of the powers of government and 
unequivocal limitations upon its future capacity for action. 

The second Ohio Constitutional Convention assembled at Columbus, MiQ' 
6, 185a The first session lasted from May 6 to July 9, 1850, when the 
convention adjourned to reassemble at Cincinnati, where the final sessioa 
lasted from December 2, 1850, to March lO, 1851. 

Of the 108 members composing the convention, 30 were bom in Ohio, 
35 in Pennsylvania, ao in New England, p in New York, 8 in Virginia, while 
4 were of foreign birth. Forty-two of the members gave their occupation 
as that of lawyer, 34 that of farmer. In their political affiliations a majori^ 
of the members were Democrats, the vote for President of the Convention 
standing: William MedJU, Democrat, 60; Joseph Vance, Whi^ 38; other 
candidates, 5. 

Standing committees were appointed May 14, iSsc^ the siAject of cor- 
porations being assigned to two committees, one on banking corporations, 
the other "on Corporations other than Corporations for Banking." The lat- 
ter committee presented its first report June I, 1850, two important sections 
of which were as follows : 

"Section i. The legislature shall pass no special act conferring cor- 
porate powers. 

"Section 6. It shall be the duty of the legislature to provide for the 
organization of cities and incorporated villages by general laws," etc 

This report was read, ordered printed, and on June 8, was taken up for 
discussion. In explaining the reason for adopting section I, Mr. Norris, 
chairman of the committee, said: "Some of the state constitutions con- 
tained an exception, so far as municipal coniorations were concerned 
There was no very definite conclusion come to on the part of the committee, 
whether this exception should be named or not; but they concluded, tiowever, 
unanimously to make this report, without a section of that nature. They 
believed that all the corporations of the state could be as well regulated bf 
general as by special acts of incorporation — by some classification in cities 
— by the number of inhabitants, or by some other means which might be 
thought prudent by the legislature.'" 

Mr. Stanton, another member of the committee, said in support of 
the report : "The consideration of a general law always induced caution 
and care with respect to every provision, because it was to operate all 
over the state. But now, when an application is made to the legislature for 



1. Debates (Hiio Conrcntioa, ISSO-GI, Vol I, 104. 
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an act of incorporation for a town or city, it was a purely local matter- 
interesting, perhaps, to none but the corporators themselves, and the mem- 
ber for a sit^le county, and nobody else carii^ anything about it^t 
passes without examination, because it does not operate over the wht^e 

Another member of the convention, Mr. Taylor, dwelt upon tbe im- 
portance of judicial construction in the case of every law. The value of 
judicial construction was impaired when tbe laws lacked uniformity, since 
the decision in the case of an act affecting one city could aSord no safe 
precedent in the case of a different act affecting another city. On tiie other 
hand, "if corporations, municipal and private, were framed and regulated 
by general laws, then a mooted point in any locality, instead of being a 
special and temporary case, would immediately become practical and useful 
matter of reference in all quarters of the state.'" 

Opposing the report, Mr. Hitchcock argued that special legislation 
could not be dispensed with. "He doubted very much whether there could 
be a general Jaw devised which would apply to alt the diversified require* 
ments of our municipal corporations. It seemed to his mind that the same 
charter which would apply to the city of Cincinnati would not be a. suitable 
measure for a village that did not contain more than 500, or perhaps not 
more than half that number of inhabitaiMs.'" 

.Mr. Hawkins and Mr, Reemelin both replied to this ailment, declar- 
ing that there was no necessary difficulty about legislating by general law 
upon the subject of municipal corporafions. 

Mr. Stanbery then proposed to amend Section i to read: "Provided 
that the legislature shall pass no special act conferring corporate privileges 
except for municipal purposes, and where, in their juitement, the objects 
can be better attained than under a general law." This amendment was 
rejected by a vote of 50 to 30. 

No other amendments were offered, and the report, practically in the 
form first presented by the committee, was adopted by the convention. Thus 
the three sections of the constitution of 1851 (which is still the fundamental 
law of the state) referring to municipal corporations read as follows : 

(i) "All laws of a general nature shall have a uniform operation 
throughout the state.'" 

(2) "The General Assembly shall pass no special act conferring cor- 
porate powers."* 

(3) "The General Assembly shall provide for the organization of 
cities and incorporated villages by general laws; and restrict their power 
o£ taxation, assessment, borrowing money, contracting debts and loaning 
their credit, so as to prevent the abuse of such power.'" 

The convention having completed its labors, adjourned March Ut, 
1851. The new constitution was adopted by a majority of 16,288, and Wil- 
liam Medill, president of the convention, was chosen governor. 

Vol I, SO 
Vol. I, 31 
, Vol. I, : 
i. ConMitution. Art. JI, Sec 86. 
S. Ibid, Art. XIII. S«. 1. 
e. Ibid, Art XIII, Sec. S. 
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n.— CONSTITUTIONAL CONVENTION 
OF 1873-4. 

The const! tDtional convention of 1873-4 assembled at Colniribas, H^ 
I3> i873> and after an Bdjoumment completed its labors at Cincinnati in 
1874. The 105 members included 62 lawyers, 16 farmers, 7 merchants, 
6 physicians, and 14 others of miscellaneous occupations. The conven- 
tion chose for its President a Republican, Morrison R. Waite, snbsequcntl]' 
Chief Justice of the United States. Although Uie constitution then drawn 
up was rejected by the people, the study of the convention debates throws 
much light upon the history of special le^slation in Ohio. 

On June 35, 1873, the committee on municipal corporations sulMnitted 
a report in five sections whidi it recommended for inserticHi in the new 
constitution. iSection one of this report reads as follows: 

"The General Assembly shall, by general laws, provide for the organi- 
zation and classification of municipal corporations; the number of sacfa 
classes shall not exceed six, and the powers of each class shall be defined 
by genera] laws, so that no such corporation shall have any odier powers, or 
be subject to any other restrictions, than other corporations of the same class. 
The General Assembly shall restrict the power of such corporationa to levy 
taxes and assessments, borrow money and contract debts, so ai to prevent 
the abuse of such power.'" 

Mr. Hoadly of Cincinnati, as chairman of the conunittee, opened the 
drfutc, and in a speech of marked ability explained the motives which had 
governed the committee's action. The object of this section, Mr. HowUy 
declared, was to fortify and throw additional bulwarlu around die preient 
constitution, so that its provisions denying the power of special legislation 
with regard to municipal corporations could not thereafter be evaded. 
After giving an interesting account of special legislation in Ohio up to 
date, Mr, Hoadly said: "That nearly all of these statutes are unccmstitu- 
tional and void, as bring special 1<^slation, I imagine all lawyers would 
admit It is not classification to single out a city having a particular popula- 
tion, or a village of 5,641, and say that any village having that population, as 
published in that book, and no more, shall have authority to build head of 
division and car shops."' 

The chief objections to such special legislation, according to Mr. Hoadly, 
were two : First, that a law for the benefit of a particular city has Ae at* 
tention only of the representatives from that city, receiving no adequate 
consideration from the legislature as a whole; and sectmd, diat special 
legislation is peculiarly productive of omnibus and log-rolling legislation.* 

Mr. Hoadly next painted out that in the committee's opinion, it was im- 
poEsiUe to govern all cities and villages on the same stereotyped system, on 
account of differences in population ranging from 200 to 200/xx}. In sug- 
gesting six classes he was aware tiiat they were trespassing upon the province 
of legislation, but they must either do this or give up the matter altogether. 

1. Delutea Ohio Convention, lSTS-74, Vol. I, BTB. 
S. DebMH Ohio ConTenlion, 1BT3-T«, Vol. I, SSI. 
8. IHd, Vol. I, S81. 
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"Six classes would be sufficient to aJlow the real divisions of corporatioas 
to be recognized by law, and yet the number would be so small that ficti- 
tious and unnecessary provisions would not prevail.'" 

The first important speech against the committee's report was made l^ 
Mr. John W. Herron, of Cincinnati, on July 9, 1873. The chief points made 
by Mr. Herron were as follows: 

(i) The cities of Ohio were as carefully and as prudently taanased 
prior to 1S51 under special laws as tiiey have been since that date. 

(2) If cities are to borrow money, they should be compelled to api^y 
to the legislature for that power. It is unsafe to entrust the power to bor- 
row money under general laws to the city councils, where the rings have 

(3) Special legislation is often, necessary to protect the people of 
cities frcrni rings which have gained control of the city's government 
"Look at the acts which have been passed since 1851 and yon will find tiiat 
a large number of them have been for the special purpose of protecting 
flie people from the persons in whose power they had placed the control of 
the municipal corporation; and if you take from the legislature this power, 
then you leave the people completely helpless. There will arise under gen- 
eral laws, circumstances which will require the legislature to step in and 
protect the people by some kind of special legislation, from the corporate 
authorities that have obtained control of the cities.'" 

(4) With a single exception,' the many instances of special legisla- 
tion since 1851 have never been questioned in a judicial proceeding. This 
shows that the people have been thoroughly satisfied with special l^sla- 
tion and that they acquiesce in its necessity. 

(5) This necessity is so real that whatever prohibitions or restrictions 
are adopted will be evaded. 

(6) The growth and prosperity of cities will be chedced by the rigid 
features of the proposed classification.' 

In his speech against the report, Mr. Alexander of Van Wert made tiie 
following objections to the adoption of the proposed plan: (i) Contin- 
gencies now unforeseen may arise which will make special legislation an 
absolute necessity, (a) A comparison of the laws of 1850 and 1870 shows 
that the operation of the present constitution has been valuable, and that 
special legislation, so far as it is an evil, has been remedied. (3) The 
division of cities into six classes would increase the evil of negligence on 
the part of the legislators as to all matters which do not pertain to the 
class to which their constituency belongs. (4) The proposed plan usurp! 
legislative functions, and is based iq>on an unwarrantable distrust of tite 
legislature.* 

Supporting the committee's report, Mr. Scribner of Toledo pointed out 
that from 1851 to 1868, over 200 statutes had been passed, special in tfaeir 
nature but general in form, and as a result the laws concerning munidpal 

1. IMiMn <^ia ConTemion, 1871.71, Vol. I, S8E. 

a. Deb»te« Ohio Convention, 1878-74, VoL I. 5flO. 

!. State p. Cincinniti, «0 Oliio St., IS. 

4. 'Stwech o* Mr Herron, UrfiMes Ohio Convenlion, 187S-T4, VoL 1, BflO.fla. 

6. iDebacea Ohio Con»ention, 1BI8-T1, Vol. I, 593-e*. 
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corporations were in almost inextricable confusion.* 

The most efFective speech against the committee's report wu pro- 
bably that of Mr. Rufus King, a delegate from Cindnnatt, and president of 
the convention after the resignation of Mr. Morrison Waite. 'Mr. King 
said: "The convention of 1S51 attempted an impossibility. It sou^t to 
force miiformit; npon the cities and villages of Ohio, by the passage of 
this Thirteenth Article on corporations. • ♦ * What I object to ia tiie 
existing constitution and in the proposition now 1>efore ns, is this idea of 
governing cities and villages upon Ae same principle that you regulate baoki, 
railroads, cotton {actories and private corporations of every sort; thus as- 
suming to place the people of our cities or towns upon the same footii^ in 
respect to the great functions of municipal government upon which you ad- 
minister die dollar and cent operations oi private corporatimis, created for 
mere trade and commerce. •••••• 

"The Convention of ISSI fonnd the state enjoying, in a hi^ degree, dw 
privileges and benefits of municipal independence. • • • I mean, inde- 
pendence of the various cities from any control or interference of each 
other. ♦ * ♦ Of all this independence, whidi flie people of Ohio were 
thus enjoying, the Constitution of 1B51 deprived us. It repealed at one 
stroke, and so far as I can discover, without debate or murmur, the inde- 
pendent charters under which all our cities and towns were enjoying, each 
their own little system of organization and management * * • • It 
undertook to amend every charter of every city and town in Ohio and to 
compel the legislature to put them all under general and uniform laws. 

"But, sir, it has proved a total failure. The Chairman of the Committee 
admits that it is a failure. The people of the >State, the Legislature and the 
courts, have virtually repealed it, long since, by evasions directly in viola- 
tion of its letter and spirit It could not be kept It was an impracticability 
—a mere aibs traction. The only object whidi it was to subserve was to get 
rid of special legislation; but it has rather served to mnlt^ly such legisla- 
tion, and has introduced confusion far worse than any that can be found 
under the legislation prior to 18S1. Legislation has become so special and 
intricate, under these 'general laws,' that it is now almost impossible for any 
man, except he be a lawyer, and it is difficult, even, for many of them, to 
tell what the law is with regard to many points in municipal government. 

"It is said there was once a monarch named Procrustes, who by a general 
law decreed every man in his kingdom to be of the same size, and he put 
them in a umfonn machine which cut off their heads or their feet, just as 
the circumstances required. It seems very much like the same thing when 
wr require municipal governments in Ohio to be all of one and the same 
organization. It has proved a failure. The Legislature and the Supreme 
Court have disregarded it, and the people of Ohio are living in plain violation 
of their Constitution. They cannot live under it; and the proposition now 
brought forward by the Committee as a substitute is, in my judgment, cal- 
culated to make the evil worse than it already is. For, sir, while the Le^s- 
lature and the courts have driven a coach and four through this uniformity 

1, Debates Ohio Conveotion, 1ST3-T(, VoL I, SS4. 
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clause in ^e present constitution, 'by s system of classification and drcnin- 
locution which has become the laughing stock of the peo^e of the st&te, it 
is now proposed to amend by dividiiq; all the cities, towns and villages in 
Ohio into six classes, and to hedge in eadi of these classes by ■ cast-iron 
provision of the Procrustean aorl, so terrible as to defy (^position.'" 

In the latter part of his speech Mr. King laid mach emphasis upon the 
strife between various cities which, he declared, would result from the pro- 
posed plan. "The objection to the whole system in this, that it compels tiie 
different cities which must thus be grouped together into Mie class, to be 
perpetually interfering with each other, engaging in a constant internecine war 
with each other, with regard to all oif die small details of their home gar- 
emment. It necessarily puts them at war with each other upon erery di- 
versi^ whidi either or any of the class may seek from the Legislature in 
organization, power or liabihiies."* 

The argument liiat the proposed plan would destroy local autonomy was 
answered by several delegates, who pointed out that general laws could be 
passed establishing die outlines of municipal organization, leaving details to 
be regulated by each city in accordance with its dwn needs. "We should 
give them," declared Mr. Pcmell, "the utmost liberties to have their own 
institutions managed in their own way, as they deem right and proper; and 
yet have general laws, applicable to the several cities of the same class, that 
would he all alike, giving sufficient liberty within that for any special by-lawB 
to regulate their own municipal corporations.'" 

iMr. Griswold and Mr. Tcwnsend likewise argued that the Legislature, 
after classifying cities, might grant large powers by general laws, leaving 
the cities to avail themselves of these powers or not as they saw fit.* To 
this Mr. Neal replied that in many cases it would not be prudent to leave 
such a decision to the voters of a dty. "A law is passed," said he, "author- 
izing cities of a certain class to borrow money to the amount of fifty thous- 
and dollars for l3ie purpose of improving the streets. Very well; take the 
town of Ironton still as an illustration. A large number of men diere sup- 
port their families by laboring on the streets at this present time; and 
though the town may be badly in dd)t, they can go to the polls and compel 
the taxpayers to borrow the money,'" 

In his remarics closing tiie debate, Mr. Hoadly dearly re-stated the 
object of the new plan as follows: "If we can only reduce the dasses to a 
number so small as to require, substantially, a rule of dassification for the 
state, you break up the mischief practised under spedal legislation of govern- 
ing cities from without; and by requiring that all cities, towns and villages 
of die same class shall have the same powers, you compel the Legislature to 
est^Hsh a general system, under the organic law, for all co^forations <rf the 
same class ; and then the people under that Constitution, within that organic 
law, may govern themselves, and there will be no possibility of tiie Legisla- 
ture taking away those powers whidi those people ought to exercise, unless 

). Debate* Ohio CoDTCntion, I8TS-T4, Vol II, [art II, 1800-01. 

S. (DObMes Ohio Convention, 18Ta-74, Vol II, patt U, 1301. 

8. OAates Ohio ConTention, 18J8-T4, Vol. II, ■gnt II, 1808. 

4. Ibid, pp. 130e->i 180B. 

5. IkcbMes Ohio CooTCntion, ISTS-Tl, V<>L 11, put II, ISOB. 
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they take Ihem also from tbe oth«r cities of the ume class at the same 
time."' 

To Mr. Herron's argument that it was frequently necessary for the state 
legislature to intervene in the affairs of a particular city to remedy its bad 
government, Mr. Hoadly replied: "I do not believe you can cure intestine 
disorder by outside applicatioa You most begin where the disease is. If 
the people are able to govern themselves, they ought to be allowed— throi^ 
their own agencies — to correct their follies and mistakes, and return to Hit 
better way. You cannot care them by external application.'" 

The contest in. the convention resulted in a victory for the opponents of 
special legislation, a teat vote showing 53 delegates in favor of the commit- 
tee's report, and 27 oiqmsed to it Accordingly, the committee's re^rt,* sirit- 
stantially as made, was incorporated in the proposed constitution. Wfaile this 
constitution failed of ratiScation at the polls (leaving that of 1851 still in 
force), the convention's discussions constitute an important contribution to 
the study of special legislation, as well as to the general subject of munic- 
ipal government.' 

Ill -LEGISLATION IN OHIO UNDER CONSTITU- 
TIONAL LIMITATIONS. 

By the constitution adopted in 1851, special acts conferring corporate 
power were forbidden, and it was made the duty of the legislature to pro- 
vide for the organization of cities and incorporated villages by general laws. 
Accordingly, on May 3rd, 1852, the CHiio legislature passed a general munic- 
ipal corporations act,' one of the first of its kind passed in the United 
States.' 

The first section of this measure r^ealed all ^>ecial acts for the govern- 
ment of municipal corporations, and extended its provisions to existing cor- 
porations as well as to those which should thereafter be created. The powers 
and privileges of municipal corporations were then specified with great 
minuteness, twenty sections of the act being devoted to thb purpose (Sec 
18-39). 

The next division of the act (Sec. 40-43). established the classes into 
which municipal corporations were divided. Cities with more than 20floa 
inhabitants were to constitute the first class, and cities with from 5,000 to 
20,000 inhabitants the second class. Municipal corporations with less Aan 
Sfloo inhabitants were divided into incorporated villages, and incorporated 
villages for special purposes (i. e., special road districts). 

In the year following each federal census, it was to be the duty of the 
Governor, Auditor and Secretary of State to ascertain what cities and vil- 

1. Debatu Ohio CoDTentimi, 1ST8-7*, Vol. II, part 11, ItlB. 
1. Dtiatti Otuo ConTcntiOD, UT3-T1, VoL II, put II, ISIS. 

t. For section 1 oJ tliii report, sec sHpm, f. SO. 

1. iSn D(bu« Ohio Convention, lST3-7t, Vol. I, GTS-SSi VoL II, part II, 1S88- 
lUl; Vol. II, put III, laai-eT; SlSS-Sl. 

6. 60 Otiio lAol, B2S-S69. 

B. iMissouri pused a general act for the incorporation of towni in 1S(G; Pcon- 
•ylTinia in IBGl, for the rcsnUtion of borooghs thereafter incorporated; Indiana on 
June 18, IBES, a general municipal corporation act. which did not aoplr to *"«>l"g 
corporationa unite* tbey lAoae to come under Itt provi>ioa4; Iowa adopted the OlUo 
act, irith DwdificatioiM, in ISAOi NorA Carolina in 18S1, a general act ^tplfiiu to all 
incorporated towns when not incomiMent with special chsrten or act* referring thereto. 
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lages were entitled to be advanced to a higher class. A statement to thai 
«Sect was then to be published at Colutnbus and also in the municipality af- 
fected, and at its next annual election such municipality was to organize ac- 
cording to its new grade. ' 

Incorporated villages were to be governed by one mayor, one recorder, 
and five trustees, elected annually; Uie mayor, recorder and trustees consti- 
tuting the village council, any five of whom formed a quorum. The corporate 
authority of cities was vested in the mayor, the board of trustees (two from 
eadi ward, who, with the nuiyor, composed the city council) ; and also in 
such other i^cers as were mentioned in the act or created by its authority. 

Sections 89 to 98 of this act relate to the revenues and debts of municipal 
corporations. Narrow limitations were placed on the taxing and borrowing 
powers. Loans could only be made in anticipation of the revenues of the 
current fiscal year, and then only in the following amounts : for cities of the 
first class, $100,000; second class, $50,000; villages, $5,000; special road dis- 
tricts, $i,00a The tax limits for general and incidental expenses were fixed 
for the four classes of municipalities at five, three, three, and two and a half 
mills on the dollar, respectively. In addition to the amount thus authorized 
for general purposes, there could be levied to create a special fund for the 
purpose designated, and to be applied to no other: for police department, 
first class cities, two mills; second class, one mill; fire department, both 
classes, one mill; for creation of sinking fund, both classes, one-half mill; 
payment of interest on debt, both classes, not over two mills ; and in first 
class cities only, for workhouse, one and one-half mills; for water-works, 
one-half mill ; for school purposes, two mills, and for city infirmary, two 
mUls. 

Such, in outline, was Ohio's first general law for municipalities. la the 
folloiwing year, 1853, a supplementary and amendatory act* was passed, con- 
sisting of thirty-four sections. The most important of these related to Sie 
advancement of municipalities, delimited their financial powers, and gave 
city councils ful! power to fix or alter ward boundaries. It was now pro- 
vided that no city or incorporated village should he advanced to a higher 
grade, until its trustees, by resolution addressed to the secretary of state, 
should signify the municipality's acceptance of such advanced grade. Addi- 
tional financial powers were granted by the act, but these were as strictly 
limited as in the act of 1852. 

These acts of 1852 and 1853 form the framework for the municipal leg- 
islation passed in subsequent years. It is noteworthy that the plan of class- 
ification was introduced by the first law passed, and that the second made 
advancement optional with each city — therrf>y making it possible for Ute 
legislature, by creating additional classes for new corporations, to allow 
each important tnunicipality to remain a class by itself.* Thus dassificatioD 
became isolation; and the Supreme Court of Ohio sanctioned the plan by 
declaring constitutional a law whicb ai>plied to a!l members of a class, even 
though but one city was included in the class at the time of its enactment, 
providing other cities might eventually, by increase In population and ad- 
1 grade, come within its terms.' 

Gl Ohio Lsiri, ISO.STI (March 11, IBSB). 

Par illustrition of Uhe woildng; of tbia iiolicr. k« infra, p. 29. 
Infra, p. 30. ^^ 
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Moreover, unlike the Pennsylvania court, &k C%io court left tbe c 
of Additional classes wholly to legislative discretion — and the result mi a 
coirfusing mass of special legislation, made general in form by means of the 
most elaborate plan of municipal classification — more properly, municipal 
isolation — ever devised. 

One of tite earliest exan^les of special acts put in the form of a genera! 
law was the law of April 5, 1856,* which applied to cities of the first class witb 
a population of less than Sa,ooo at the last, or any succeeding, census. This 
nteasure, whidi effected radical changes in the municipal machinery of Cleve- 
land, was put in this form so that it would not apply to Cincinnati, also a 
city of the first class. Another special act* of the same year authorized a 
higher limit of taxation in cities of the first class whidi at die last federal 
census had a population exceeding icio,ooo. In the following year, 1857, tiie 
act establishing the rate of taxation for city and village purposes excepts 
Cincinnati by name iram its operation'. A law of 1859* conferred certun 
powers upon city councils in cities of the first class fA^ti haviits ■ population 
of less than 80,000 and more than 35,000, Cleveland being the city affected. 
In 1861 several important changes in the city government of Cleveland were 
made by two acts,' each of which applied "only to such cities of the first class 
having a population less than 80,000 inhabitants as are of that class at tiie 
time it takes effect" By another law* of the same year, cities of the second 
class with a population of not less than laflco were authorized to fund their 
debts and issue ttonds to the amount of $25,ooa 

By the year 1863 the full tide of special legislation bad set in. During 
the nine years from 1853-1862, a total of 29 special acts affectii^ municipal- 
ities had been passed; in the seven years following, or from 1863 to 1869, 
99 such acts were passed. Many special and temporary classifications were 
now used. Thus the act of March 25, 1863,' authorized the erection of a 
work-house in second class cities whose population exceeded 13,00a Three 
cities, Coluntbus, Dayton and Toledo, came within this category. By an act 
passed in 1864,* any second class city having over 13,000 and less than 
20,000 inhabitants at the last federal census (Columbus and Toledo), was 
authorized to borrow not over $30,000 for cemeterj purposes. Prom time to 
tjme the population limit in laws intended for Cincinnati was increased so as 
to shut out Cleveland; &us in 1864 and following years <^DCinnati was re- 
ferred to as "any city of the first class whose population exceeded loofloo 
at the last federal census." Toledo was singled out in several palpably special 
acts — one of which was the act of April 5, 1866,' which applied to "any sec- 
ond class city having a pt^ulation under 14,000 at the last federal census 
and having within its limits a canal," etc Dayton was carefully identified 
by the law of 'February 27, i8£^,'* as "any city with a population of 20,081 at 
the last federal census;" again as "all cities of the second class having over 

1. S3 Ohio tjws, BT. 
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20,000 population;"' and still a.g»iii as "any city having a population of less 
than 25,000 and more than ao/xxi at the last federal census.'" Equally special 
■were many of the laws affecting Cincinnati. Thus the first section of th« act 
of April 13, 1868,* declared: 'The citjt council of any city of the first cUe» 
having a peculation exceeding 150,000, shall have the power to issue the 
bonds of such city, in any sum not exceeding $150,000 to be used for the 
purpose of completing the Eggleston avenue sewer." Section 3 continued: 
"Whenever any of the bonds herein provided for shall be for sale, not Iei» 
than ten days' previous notice of said sale shall be advertised in CincinnatL" 
In the following year, 1869, another act* was passed referring to Cincinnati, 
likewise palpably special: "The city council of any city of the first das* 
having a population of 150,000 inhalbitants, wherein a pidilic avenue of not 
less than one hundred feet in width is now projected, to be known as 'Gil- 
bert Avenue', is hereby authorized to issue the bonds of said city in any 
sums not exceeding $150,000. for improving such avenue," etc. 

A general view of the special munidpal l^slatloa paased by tfie l^s- 
latnre during the seventeen years from 1853-1869, t>oth indnsive, may be 
obtained from the accompanying table. Of the 128 spedal acts passed dur- 
ing this period, 71, or 55.47 per cent, gave to the municipalities spedal finan- 
cial powers, either to borrow money or levy taxes. The history of this- 
legislation would seem to warrant the condusion that special legislation ii 
inevitable so long as the state insists upon a strict control of die financial 
powers of the municipalities.* 
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On Mar 7> i8^ the municipal code of 1869 was passed, coaaistins of 61 
chapters and 733 sections.' The object was to codify the general laws, with 
BO pretense of putting an end to special legislatioti— in fact, the code itself 
excepts Cleveland and Toledo from the operation of the provisions of its 
police act; and on the very day c<f its enactment, special acts were passed 
referring to Cincinnati' and Toledo.* 

The legislation in the years following 1869 shows a constant increase in 
the number of special acts, Noliwithstanding the decision in the case of the 
State V. The City of Cincinnati,' where a special act enlarging the bound- 
aries of Cincinnati was declared unconstitutional and void, the legislature 
continued to enact special laws. Thus in three acts* in the year 1872, Cleve- 
land, whose population was 92,829, was the only city included within the dif- 
ferent limits 30,000 to I00.D0O, 80,000 to 100,000 and 90000 to 150,000. In 
the same year, by a law* which audiorized the erection of ear shops, Dda- 
ware was identified by the circumlocution "villages or cities contain- 
ing a population of 5,641, and no more, by the federal census of 1870, pub- 
lished in the last volume of the (%io Statistical Report." Xenia was de- 
scribed as "any city of the second class having a population at the last fed- 
eral census not exceeding 6,400, nor less than 6,300.' Another law affected 
all cities through which the National Road passed.' 

In 1876, Cinciimati was given a new police board by an act' which pro- 
vided that "in all cities of the first class, having At the last federal census 
a population of xofxo and over, the police powers and duties shall be in- 
vested in and exercised by a board of five men^bers to be appointed by llie 
governor." In the case of The Stale v. Covington,'* the Supreme Court 
upheld this act on the ground that Uie powers conferred by the legislature 
upon the board of police commissioners were not "corporate" powers within. 
the meaning of Art. XITI, Sec. i of tiie constitution. Local laws, the court 
asserted, were not prohibited by the constitution unless they confer corporate 
, powers or unless they are of general nature. 

On May 114, 1878, a new municipal code" was enacted, in which new re- 
finements were introduced in the classification of municipalities. Cities were 
divided into two classes, as before, but each class was subdivided into four 
grades in accordance wiA the following plan: 

I. es Ohio L«n i<t-ss«. 
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t. es Oido Laws 8««. 
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CUuificitian of Ohio Gtlei by the Hunicipal Code of 187a. 
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This classification put each of the five chief cities of the state in a grade 
(practically a class) by itself, so that any one of them could be easily identi- 
fied without being named. Thus Columbus would be described in legis- 
lative acts as "all cities of the first grade of the second class." Five dtiei 
vrere included in the third grade of the second class ; hence special acts re- 
ferring to one of these cities would have to make use of otber means of 
identification, such as "cities of the third grade, second class, with a popula- 
tion of 10,592 at the last federal census.'" 

The following table gives a general vieiw of tbe fecial acts affecting 
nnmieipalities passed during the seventeen years from i^ to i8(w, botii in- 
clusive. Comparing this table with the one on page 27, also covering a 
seventeen year period (1853-1869), it will be noted that the number of speciaf 
laws during the second period is nearly ten times as great as in fte earlier 
period: while the percentage of laws conferring financial powers has also in- 
creased—since of the 1202 acts passed during this second period, 1124, or 
93-5 P^r cent, conferred financial powers, as compared with 5547 per cent 
during the earlier period. 

1. 71 Oliio Lawa 111. 
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Xocal and Spedsl Acta of the Ohio LegiiUtnTC Conferring Powen Upon 
Municipal Coiporationi, 1876-1893.' 
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The following classification' of cities was in force at the time v 
:system was finally declared unconstitutional (June 26, igoz) : 
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L4-a 
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In the decisions' which overthrew the system of classification, the 
t granted stay of execution until October 2, 1902, to enable flic legisla- 
to provide a new frame-work of municipal government. Accordingly 



1. This Uble is taliHi from Wilcox, Municitui Gon 
Ohio, p. 79. 

a. HeviKd Statules of Ohio (1898) Sec. 1546-1551. 

3. The 'Stale of Ohio m rel. Kniaely tt ill. v. Jones 
llie State ff Ohio tx ril. the Attorney G^ral c. Beuom i 
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the legislature assemUed in extraordinary sesaion on August 35, igo3, and 
jfTOceedei to adopt a new municipal code' of 231 sections. This code wns 
declared by the Supreme Court to be a general and constitutional law.' 
Municipalities were classified into cities and villages,' the line being drawn at 
£ve thousand population, and no other classification was attempted. The ^- 
gregate of taxes allowable in municipalities was ten mills on each dollar 
of valuation;' but an additional levy might be made if the proposition was 
submitted to the electors of the corporation and approved by two-tfairds of 
those voting upon the same.* Council was to have power to borrow money 
in anticipation o<f the general revenue fund, but not exceeding the amount 
estimated to he received at the next semi-annual settlement of tax collec- 
tions." Deficiency bonds could be issued by council to an amount not ex- 
ceeding one per cent of the total assessed value of tiie property in the cor- 
poration, provided the issuance of such bonds was approved by two-diirds 
of all members elected to council, and also by a vote of two-thirds of all 
the electors voting upon the proposition at a regular or special election to 
be provided by council.' 

IV.-DECISIONS OF THE SUPREME COURT. 
Appropriate Local Legislation Not Prohibited. 
Section 26 of Article 11 of the Constitution of 1851 provides that "All 
laws of a general nature shall have a uniform operation throughout the state." 
It will be noted that this provision does not prohibit appropriate local legis- 
lation. It does not require that all enactments of the legislature shall he 
of a general nature, and it is therefore entirely competent for the legislature 
to pass local acts on subjects of a local nature.' On subjects of 3 general 
nature, however, all laws must operate uniformly throughout the state. 

This Provision Mandatory, Not Merely Directory. 
The whole matter, then, hinges on the question whether the particular 
act is local or general in its nature. This is eventually a question ior the 
court to decide: in other words, the character of the subject matter of a 
law, whether general or special, is independent of legislative declaration.' 
The reason why the decision on this point should ultimately be left for the 
court is well stated by Judge Minshall in the case of Silberman et at. v. 
Hay :" "As to the nature of the subject-matter, the legislature is not the ex- 
clusive judge. If it were otherwise, then this important provision of the 

1. M Ohio Lawj 20-lOB; passed Oct. 32, 1902, bfcame effective November 15, 190*. 

2. ZiHintein P. Multcn (( al., 67 Ofaio Slate, SSS. 
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coDGtitation wolild be little more than directory, instead of mandatory as it 
undoubtedly is. The greatest reject will alwayi be given the detennina- 
tioa of the legislature in enacting the law, but where its validi^ is prop- 
erly challenged on this ground, it is the duty of the court to pass on it; and 
if clearly satisfied that the provision has been violated in making that a 
local, which should have been, if enacted at all, a general law, it is withia 
tbe power of the court, and its duty, to declare it invalid." 

Special Act Cannot be Made General by Any Form it Hay b« Hade to 
Asmime. 
In deciding whether a certain act is general or special, the court will 
consider the substance of the act, and not the mere form it may be made 
to assume. Thus in an early case' the court declared: "The constitutional- 
ity of an act is to be determined by its operation, and not by the mere form 
it may be made to assume," This principle fte court has repeatedly af- 

Snbject Hatter as Determining Character of a Law. 
According to the principle laid down by Judge Scott in Kelly v. llie 
State of Ohio,* and repeatedly affirmed in later decisions, the character of » 

law, whether general or special, depends largely upon tbe character of its 
subject matter. "If that be of a general nature, existing throu^out the 
state, in every county, a subject-matter in iriiich all the citizens have a 
common interest— if it be a court organized under the constitution and laws, 
within and for every county of the state, and possessing a legitimate jur- 
isdiction over every citizen, then tbe laws which relate to and regulate it 
are laws of a general nature, and by virtue of the pri^ibition referred to 
must have a uniform c^eration throughout the state." 

Definition and ninstratloo of General Law. 

In Heck v. The State,* the following definition of general law is 
given : "A law is general and uniform that ' ^^lies to all persons and 
things coming within its provisions throughout the state. Its uniformity 
consists in the fact that no person or thing, of the description of any 
person or thing affected by it, is exempt from its operation." 

The following are illustrations of acts which the Ohio Supreme Court has 
declared to be of general nature, requiring, therefore, uniformity of opera- 
tion throughout tbe state: an act relating to tbe jurisdiction of the Court 
of Common Pleas;* affecting the righ* of trial by jury;' regulating the or- 
ganization and management of common schools ;' punishing by fine and im- 

1. The State it rel. v. tbe Judges of tbe Cflurt of CnoiDoa Picas of the Pint 
Judicial District, 11 Obio State. 1. 

2. Ohio M rel. v. Covinpon el al., !B <»iio Suie. lOS; Tbe Ststc w rW. V. 
Mitchell. SI Obio State. 698; The Slate v. Powers. SB Obio State. El; The StMa V. 
Pugh. (S Ohio State, B8. 

3. e Obio State. (ES9. 

4. <4 Ohio State, SSS. 

fi. Kelley v. The Slate of Ohio, 6 OOiio State, 269. 
«. SilberiiiBn it al. V. Sty, SR Ohio State, 563. 

T. Tbe State v. Powers, S8 Ohio State, G<. (Overruled in State » rtl. v. 
Shearer il al., t6 Obio State, tTfi). 
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priscHiment any person found with burglar tools in his possessitm;* reqaii^ 
ing . fire-escapes on buildings over thre« s-ories in height;' authorizing 
the construction and improvement of 6tr<ets and sidewalks;" providing for 
the support of the poor;' providing for the appointment of a board of 
equalization and assessment.* 

As will be seen later* in discussing the question of classification, the 
court has uniformly held that a law relating to certain mtuicipal corpoT«tions 
as a class, and having a like effect npon all within that class, is general.* 

Illustrations of Local Acta. 
The following are instances of acts which the court has held to be 
local in their nature and which therefore need not be uniform in opera- 
tion throughout the Hate: regulating the compensation of local ofScers;* 
detaching territory from a municipal corporation ;' regulating the mode of 
selecting jurors;'* dividing territory into school districts." 

Object of Article XIII, Section I. 
The motives which led the constitutional convention of 1851 to adopt 
Section i of Article XIII have been indicated in discussing the history of 
that convention." In a case" decided in 1864 the Supreme Court of Ohio 
declared that the object of this provision of the constitution was "to cor- 
rect an existing evil, and to inaugurate the policy of placing all corpora- 
tions of the same kind upon a perfect equality as to all future grants of 
power." Again in iS^ in interpreting the same section, the court declared 
it to have been the aim of the convention "to cut up by the roots, at once 
and forever, all capacity of the general assembly to confer by special act 
any powers whatsoever upon any corporate body whatsoever."" 

This Provision is Restrictive and Mandatory. 

In the same case the court declared Section I of Article XIII to be, not 
directory, but restrictive and mandatory. In other words, this provision 
docs not depend for its observance solely upon the good faith and con- 
science of the legislature; it constitutes a direct limitation upon the legis- 
lative power, and subjects the action of the legislature upon this subject to 

1. FbDc, B«f„ 4» Ohio iStale, eS8. 

t. CilT of Cincinnati v. Steinkamp, Trustee, S4 Ohio State. £BS. 

S. Cosiello V. Wyoming, 40 Ohio State, 202; Hixson v. Buraon if al., SI Oblo 
State, 470; Molt tl of. v. Hubbard, Treas., tt al., 68 Ohio State, ISS. 

4. The State tx ril. v. Baren tl al., Si Ohio Slate, V4. 

5. Gavloid el al. v. Hubbard, Trcas., Se Ohio State, 26. 
e. Infra, pp. Se-BT. 

J. McGill V. The Sute, 34 Ohio State. 248; The State v. Powers, SS Ohio State, 
Si! Bronson v. Oberlin, 41 Ohio Suie, 470; The Sta.te M ril. v. HMrUna, U Ohio 
State, SB; Tbe Slate ex ret. v. HudsoQ, 41 Ohio State, 1ST; <Muinet i>. The State, U 
Ohio State, SS; State ix Til. v. City of Toledo, (8 Ohio Sute, llSj 11m -State t* rtL 
V. Smith tl al; 4S Ohio State, 2S1. 

B. Cricket el al. v. The Stale of Otio. IB Ohio State, 9; The State ex rtl. v. 
The Judgea, 21 Ohio Slate, 1; Hart v. Murray, 4S Ohio State, «0(. 

0. Metcalf, Auditor, i-. The Stale m rtl.. 49 Ohio State, 6M. 

10. McGill V. Tht State, S4 Ohio State, eaS. 

11. State tx rtl. v. Shearer, 4fl Ohio Slate, ill, (Overrules The Stale v. Ftnrers 
SS Ohio State. 64). 

isi AticinaoD V. The' iMarielta and Gncinnsli Railroad iCo., IS Ohio Slate, SI. 
14. The State ex ret. v. The City of Ciiiciiinati, 20 Ohio Slate, IS. 



)vGooi^lc 



judicial review.* To this doctrine the court hu uiiifi>mily adhered ia a 
kmg line of dedsioiu. in reriewinf auctmeiiu on this subject, the court 
has, however, invariaUj ahovra the greateat deference toward the legjilature. 
It bas repeatedly declared that acts will not be set aside as special unlets 
they clearly contravene the provisions of the constitution;' and further, 
that conititnttonal objections are not to be raised officiously, and will not 
ordinarily be considered by the court unless they are presented in the peti- 
tion." 

A^tes to Hnnic^ aa Well h Private Corporatloa*. 

In the case of The State ex reX. v. The City of Cincinnati' the court 
laid down two principles of great importance in defining the scope of Sec- 
tion I, Article XIII The first of these was, that the term "corporation" 
as used in this section includes municipal as well as private corporations. 
Counsel for the ci^ had argued that this section did not apply to municipal 
corporaticHis, a ccmtention whidi was clearly untenable in view of the 
wording of the section and the circumstances attending its adoption. The 
decision on this point was siAisequently affirmed in the case of The State 
V. The City of Cincinnati," The .State ex rel. v. Mitchell,' and has since been 
accepted as conclusive. 

Appliea to Amendmenta of Charter aa Well as to Original Act of 
Incorporation. 

A second principle laid down in The State ex rel v. The City of Cin- 
cinnati,' further defined the scope of Section i, Article XIIl. The court 
declared that this section not only forbade tiie creation by special act of 
a new corporation, but also precluded the conferring of additional powers 
. upon a corporation already existii^. The point of the decision was sub- 
sequently affirmed in The 'State v. The City of Cincinnati,' reaffirmed in 
The State ex rel. v. Mitchell,* and has been followed in all subsequent cases. 
What Are Cwporate Powers? 

No formal definition of corporate power has ever been given by the 
Supreme Court, but the numerous decisions on this subject show with fair 
precision the sort of powers included within this class. Until the recent 
decision in the case of The State ex rel. Knisely et al v. Jones et al. " the 
court has usually made the decision as to what are corporate powers de- 
pend lai^ely upon the character of the body upon which they are conferred. 
TTiis distinction is well illustrated in the leading case of The State v. 
Pugh." This was a case brought to test the constitutionalliy of an a:t 
reorganizing the city government of Columbus. The act authorized the 

1. The aame pTinciple to aueited bj the Sapreme Court oi Fenoi^lvaiiis In Ajrir'i 
Appeil, ISS Fa. Slate, asfl. See infra, page bS. 

a. The State ei rel. v. 'Hawkins, ^^ Ohio State, BB; Tlie Stale et rtl. v. Wall 
et al., 47 Ohio State, 498; The State ex rel. v. Baker et al., St Ohio State, 1. 

S. The State ii rtl. v. Mitchell, SI Ohio State, bit; The State v. Pugh. 4S Ohio 
Stale, eS. 

<. M Ohio State, IS. 

S. 2S Ohio %Bte, ItG. 

0. SI Ohio State, 502. 

T. fiO CHiio State, IS. 

a. at Obio State, 4«S. 

9, Rl QAao State, iW. 

10. as Ohio Stale, *6«; infra, p. 4S. 

11. 48 Otiio State, BS. 
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tnutecs of the dtjr'a tinkms fund to rediitrict the dtf iato wards, ud 
also authorized the dtj coancil to appoint three members of a board of 
control. Tht court held that the powen coaferred upon the siiddoB fund 
trustees were not corporate powers ; while on the other hand, the authoritr 
conferred upon council to appoint three members of a board of control was 
a grant of corporate power, and the act being special, it was consequentlr 
unconstitDtionaL "What constitutes corporate powers" said the court 
"depends largely upon whom the powers in question are conferred. The 
conferring of certain powers upon an existing corporation maj bring them 
within the designation of 'corporate powers,' while conferring the same duties 
or fuDctiona upon individuals, fails to impart to them the attributes of cor- 
porate powers." 

When powers are conferred upon a corporate body, tiie presumption is 
that these are corporate powers. 'The fact alone that the General Assembly 
has undertaken to confer power on a corporate body raises a strong pre- 
sumption that the power thus sought to be conferred is intended to be cor- 
porate power, and in Ae absence of a clear showii^ to the contrary, the 
presumption stands.'" By the act invoived in this case, the village councils 
of Norwood and Pleasant Ridge were authorized to nominate two freehold- 
ers to act as trustees in making certain improvements, and the measure 
was held unconstitutional as an attempt to confer corporate power by 
special act. It was contended by counsel that if corporate power was con- 
ferred upon any one by tiis act, it was upon council alone, and not upon 
the municipality. The court quickly disposed of this contention by declaring 
that inasmuch as council is the governing body of the corporation, power 
given in terms to council is in effect given to the municipality. 

The annexation of territory to a city has likewise been held to be an 
exercise of corporate power, inasmuch as such annexation gives the muni- 
cipality additional powers of municipal government, police regulation, judi- 
cial jurisdiction and assessment and taxation. Hence a special act which 
annexes territory is void.' On the other hand, detaching territory from 
a municipality does not confer corporate poorer and may be accomplished 
by special act.' 

The following are other instances of powers which the Supreme Court 
has held to be corporate powers, and the acts granting them, being special, 
were therefore unconstitutional : giving the city council of Cincinnati power 
to approve the regulations adc^ted by the trustees of the Cincinnati Com- 
mercial Hospital;' authorizing the city council of Columbus to direct street 
improvements and issue bonds for same;' authorizing the city of Akron 
through its electors to choose a police judge, and through its mayor and 
council to appoint a prosecuting attorney and clerk of court;' and empower- 
ing certain villages to dedicate their property to the county for road pur- 

1. Tbe State v. Pugb, 4a Ohio State, »8 (HO). 

2. 'Cmnmisaioners v. TTie Stat* tr ril.. 60 Ohio State, MS (8BT). 
8 The State er rel. v. Commlukmers, G4 Ohio State, SS3. 

*. Metcalf, Auditor, v. The State »* rel., tB Ohio Swte, SSe. 

6. IThe State v. The City of Cineinnati, iS Ohio State, 4*5. 

«. The State ex ril. v. iMitiAell. SI <Aio Stale. 692. 

T. Tlie State « nl. v. Anderson, 44 Ohio State !17. 

B. Tlie State er rtt. v. CMnmuBionen, S4 Ohio State, SIS 
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ClasaUtcjition of Citiea Held Proper. 

The manner in which the plan of classification inaugurated in the act' 
of May 3, 1852. was subsequently developed into the roost elaborate of rotml- 
dpal classification systems has been discussed.' The judicial attitude toward 
classification was first shown in the case af Welker v. Potter and Wife.' 
In this case the court based its conclusions upon two assumptions: (i) 
that it is primer for the legislature to classify the cities of the state; and 
(3) that a law relating to all members of a class is general and not special 
The particular act upheld by this decision operated upon "all cities of the 
first class having a population less than 100,000 at the last federal census.*" 
When originally passed, this act applied only to Cleveland, but at the time 
oE this decision Toledo was also included within the class thus defined 

In The Stale v. Powers* while it was held that laws regulating Oie 
common schools were of a general nature and must have a uniform opera- 
tion throughout the state, the power of classification was distinctly recog- 
niied. The court declared: '^On subjects concerning which uniformity is 
required • • * judicious classification and discrimination between classes 
will not destroy the required uniformity." 

In The State v. Brewster,* the court held that the classification pro- 
vided for in sections 1546-iSSO, Revised Statutes of Ohio, was authorized 
by the constitution. The court said ; "The validity of that classification 
has been repeatedly recognized in this court, and the reasons for adhering 
to that construction of the constitution are cogent and satisfactory. Hence 
we hold that statutory provisions with respect to any such class are for 
governmental purposes, general legislation, and not in conflict wiUi Article 
2, Section 26, nor with Article 13, Section 6 of the constitution." 

The Doctrine of Stare Decisia. 

From this decision on the court based its conclusions in regard to 
the power of classification upon the doctrine of itare decisis. Thus in the 
case of The State ex rel. v. Hudson,' the court declared : "The peace and 
prosperity of these cities, and the best interests of the state, require that 
this system of classification be regarded as stare decisis and settled." 
Again in the case of The State ex rel. v. Cincinnati,' at was stated that 
classification "has become so firmly established that it is no longer open 
to controversy." 

Clasaification Upheld on Ground of Necessity. 

In explaining the reasons which led the court to sanction the legisla- 
ture's power to classify. Judge Minshall said in The State ex rel. v. Baker 

1. An act to provide for Ibe oTgoQiiation of Ciliei and Incoiporated ViUiso: 
SO Ohio Livs. 22 S. 

5. Svpra, pp il-31. 

3. IS Ohio Stale. SB; idtm. State v. Grabam, 14 Neb. ti; Pritcbett v. Stanislan* 
Co., TS Cal. 310. For otber leading cases on claHufica-Iion, aoe TO K. Y. SIT; TT Pil 
State, 83S; M N. Y. Law, 1, 12!i 70 III. 888; B4 U. S. IBS. 

1. Act of Apr. 5, ISBS <83 Ohio Laws 1S8). 

B. 39 Ohio State, 64. 

6. SB Ohio State. esS. 
T. ** Ohk) State, 1S7. 
B. E2 Ohio State, i19. 
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et al.' "It 13 not to be supposed Chat * • • it was intended that 
the cities and villages of the state were to be governed by one uniform 
system of laws, applicable alike to each and every city and village in the 
State. It would be impossible to do so, and adequately provide for all the 
necessities of the various cities of the state, differing as they do in popula- 
tion, pursuits and locality; and it is fair to presume that this was as well 
understood by those who made and adopted the constitution as by thos« 
of the present time. • * The power of the General Assembly to classify 
cities and enact laws applicable to particular classes so formed, cannot now be 
successfully questioned. It should be regarded as tlare decisis." 

ClaMification Miut be Based UpMi Reasonable Groundt. 

Where classification legislation has been upheld under constitutional 
restrictions similar to those found in the Ohio constitution, the courts 
have generally insisted that the classification adopted by the legislature 
must be based upon reasonable grounds. Thus in the case of The State 
V. Hammer,' the court says: "The mark of distinction on which the 
classification is founded must be such, in the nature of things as will, in 
some reasonable way at least, account for or justify the restriction of the 
legislature." 

The same rule is laid down by the Minnesota court in the case of 
Nichols V. Walter,' which declares that "the true practical limitation of 
the legislative power to classify is that the classification shall be upon 
some apparent natural reason — some reason suggested by necessity, by 
such a difference in the situation and circumstances of the subjects placed 
in different classes as suggests the necessity or propriety of different legis> 
lation with respect to them." 

What are Proper Bfses for Classification? 

In Ohio a similar rule obtains and it will be noted that under this 
rule, population is not the only proper basis for classification.* Thus in 
the case of Bronson v. Oberlin" the court held it competent for the legis- 
lature to pass an act affecting "incorporated villages having widiin their 
limits a college or university," and authorizing such villages "to provide 
against the evils resulting from the sale of intoxicating liquors therein." 
The court said: "The classification must be just and reasonable, and not 
arbitrary. In the act under consideration the classification is just and rea- 
sonable. It groups in a class all incorporated villages in the state having 
within them a college or university. There are many of these and they 
are located in all sections. • • The value of their property and their 
greater value as suitable resorts for the education of youth, depend upon 
such villages being kept free from the unrestrained traffic in intoxicating 
liquors. These considerations and many others which could he enumerated 
show the just and substantial character of the classification made in tMi 
law, and the wisdom of the General Assembly in making it" 



1. 56 Ohio State, 1. 
S. « N. J, Law, «S6. 



i Fa. State, SE8. Iiifra, p. S3. 
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The doctrine of Bronion v. Oberlin wu affirmed in State *x nL v. 
Cmcinnati* where the coart declared: "Nor is ttie power of clauificatioa 
confined to that based upon (K^lation * * * It it tcttkd dut proper 
dastificalion may be based upon the peculiar sitaation of mnotdpalHies, 
their conditioni, internal and itirroimding, which render different legisU- 
lion with respect to them nccetaarr, or eipcdally appropriate." 

An illiiatratlon of what the court deemed an improper basis of classi- 
fication was an act' applying only to those cities "in any county contain- 
ing cities of the first grade of the first class" (Hamilton Comity) whidi 
had failed to constmct sidewalks under a previous act In the case' hold- 
ing this measnrc unconstitutional, the court declared: "The requirements 
for Tillage classification • • * will not be satisfied by adopting any 
common mark or feature that will serve to classify * * * The objects 
grouped for classification should be distingvished tqr diaracteristics suf- 
ficiently marked and important to make them a class by themselves. * • « 
The case at bar presents to us a nenr and unique classification of viUaget 
founded on an incident or characteristic, arbitrary and restrictive, ao- 
reasonable and illusory." 

Claadficatioii Moat be Operative Prom Time to Time, So Aa to Fennit 
Other Otica to Enter Claaaea Satabliabed. 

Population has invariably been considered a proper basis of classi- 
fication by the Ohio court, provided the plan of classification is so arranged 
that, without additional le^slation, other cities may enter the classer estab- 
lished. The theory is that under a classification " a law applying to a cer- 
tain class of cities, fixed by previous legislation, into which other municipal 
corporations may enter, and from which they may pass into other dasess by 
increase of population, is not special but general, since the grade of any 
particular city is not designated by the act, but depends upon its growth in 
population, as it may, by such growth, pass from one grade or class to 
another,'" If, however the act is so worded that it could never apply to 
more than one city, it is special and unconstitutional. On diis ground 
the act reorganizing the city government of Columbus was held uncon- 
stitutional in State v. Pugh,° as the court upon examining the terms of the 
act, declared it to be "logically and physically impossible that any of the fore- 
going provisions can ever, in the history of the state, apply to any other 
city than Columbus." 

For the same reason, the act creating a board of city affairs in dties 
of the first grade, first class (Cincinnati) was held unconstitutional in The 
Slate V. -Smith.' The act in question required the bond of each member 
of this board to be approved by the jui^s of the Superior Court. The 
Supreme Court held that under existing legislation this measure could not 
possibly apply to any other city tlian Cincinnati, since no other city had 

1. EC Ohio State, 410. 

i. Act of April 18, 18B1 (SB Ohio Laws Bll). 

3. Ontello V. Wyoming, 48 Ohio Statfc SOS. 

I. The State w n(. d. H&iHdne, i( Ohio State, 9%: tee alio StUe ix rtt. v. 

Cincinnui. S2 Cttiia Sute, 41B. 

S. IS Ohio Slate. 98. 

8. *a Ohio State, Sll. 
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a Superior ConH The act ni therefore adjudged ipedal aad UDCott- 
stitntional. 

Otter emi which lay down this same principle are: State »a nt, v. 
Scbwsk' City of Kenton v. SUte,* and The PitUburg, Fort Wayne and 
Chicago ftailway Co. v. Martin.' 

du^ficMiott Umj be Valid Thongh Onlf Ooe Otj b lBclod«d fat • 
Given Clua. 

It h not fatal to an act general in its temu that at the time of ht 
pauage it affects bnt one city, provided it is >o framed that other citiei 
may in the fttttire enter the class designated, and so come within its opera- 
tion.* This ptHDt is clearly brought out in the leac&ig case of The State 
V. Fngli,* in which the doctrine of classification is thns stated; It U 
not to be urged against legislation, general in form, concerning cities of 
a designated class and grade, that but one city in the state is within the 
particular classification at the time of its enactment 

"Nor is it fatal to Ac «ct in question that the belief or intent of the 
individual members of the General Assembly who voted for .the act was that 
it should apply only to a particular city. • • * Although it is admitted 
that no other city than Columbus is within, or can before July next, oome 
within the class and grade contemplated by the act, yet, if any other 
city may, in the future, by virtue of its increase in population and the 
action of municipal authorities, ri^en into a city of the same class and 
grade, and come within the operation of the act, it is still a law of a 
general nature and is not invalid, even if it confer corporate powers. 

••On the other hand, if it is dear that no other city in the state can in 
the future come within its operation without doing violence to the manifest 
object and purpose of its enactment, and to the clear legislative intent, it 
is a local and special act, however strongly the form it is made to assume 
may suggest a general character." 

The same rule is clearly stated both in The Slate ex rel v. Smith,* and 

the State ex rel. v. Baker,' in the following language: "It is the possibility 

that other cities may enter a certain grade of a class, and not the certainty 

that they will, that gives to a law creating the grade a general character." 

Advancement of Cities Not Compulsory. 

IMere increase of p^ulation is not alone sufficient to raise a city from 
one grade or class to another without some affirmative action on the part 
of the city in question.' Unless this action is taken by the municipal 
authorities, the city continues in its old grade and class — the advancement 
to a higher grade or class not operating of itself.* In the case of Hays 

1. IB Ohio iStats, MB. 

a. la Ohio Stale. Bfl. 

S. BS Ohio S*»tf, 88*. 

4. The same rale is laid down in Wheeler v. Pbiladelphii, TT Fa. Slate, SSB. 
B. 49 Ohio Stale, 08. 

B, 48 Ohio State, 811 (S1S>. 
7. S6 Ohio iStale, 1 (11). 
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and Son v. The Citr of Cleveland, the court declared that "the adrancemcnt 
of a city from the second grade to the first grade of its class could be 
prevented by the action of the city council declaring it inexpedient to do so." 
Finally the matter of advancement was placed absolutely under muni- 
cipal discretion by a statute passed April 15, 189a.' which forbade advance- 
ment "unless the council should first by a two-thirds vote of all members 
declare a change of grade or class to be exjwdient." This act was sus- 
tained in the case of Brady v. The State,* when the court declared: "This 
amendment worked a complete change in the policy of the law in relation to 
changing the grades and classes of municipal corporations. Before, the 
general policy was to have a municipal corporation advance or change its 
grade, etc, by operation of law alone, unless its council should declare 
it inexpedient to do so, but by the amendment before noted the policy 
was changed so that municipalities would remain in their existing grades 
and classes, notwithstanding a change of population, unless the council by 
a two-thirds vote of all its menriKrs should decide to have it changed." 

daaiification Overthrown in Recent Dediiotu. 

Several years prior to igoa, when the entire system of classificatioa 
was overthrown, the Supreme Court had indicated its distrust of classifica- 
tion. Thus in the case of The .State ex ret. v. Wall et al.,' (decided in 
1890), the court said: '*Grave doubts may well be entertained as to the 
constitutionality of this method of classifying cities for the purpose ot 
general legislation." ^Again in the following years, in the case of The 
State ex rei. v. Smith et al,' the court said: "It must be conceded that 
the method of classifying cities for the purpose of legislation has been 
carried to the very verge of constitutional authority." At the January term 
' of 1896 in the case of The City of Cincinnati v. Steinkamp, Trustee," the 
court said: "Realizing, as every observer must, the growing tendency to 
render this limitation on legislative power directory merely, and to treat it 
as if it were devoid even of moral obligation, by resorting to local legisla- 
tion upon matters which, if of importance, concern the people of alt parts 
of the slate, we are impelled by duty, whenever such acts are brought be- 
fore us for review and their invalidity appears clear, to so declare." In 
the case of Hixson v. Burson et at.' the court spoke still more strongly ; 
"The doctrine of classification has nearly wiped out the limitation as to 
general laws in section six of article thirteen of the constitution, and 
should itself be overruled, so as to enable us to get back to the whrfe- 
some provisions of that section." 

In the case of The City of Cincinnati v. Tatt et al.,' (decided in 1900), 
the court discussed the doctrine of stare decisis with reference to classifica- 
tion legislation, and declared that when classification became merely is(Ja- 
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tion, itare deciiis should not prevail. The particular act in question was 
sustained under the rule requiring stability of judgments, but the court 
intimated that similar acts would not be upheld in other cases, and also 
hinted at its opinion that the classification contained in the constitution 
was an exclusive one. 

In the year igoi, in the case of The State ex ret. Sheets v. Cowles 
et al.,^ the court laid down four important pixqiositions : (i) That 
classification was originally upheld in the belief that ultimately other cities 
would come under the operation of laws applying to all of a class — instead 
of w^ich classification has become mere isolation; (2) Since the effect of 
this doctrine became apparent, the cases sustaining classification have been 
followed without approval; (3) The doctrine of classification is not to be 
extended ; and (4) An attempted classification in order to evade section 
26. Article 11, of the constitution, is not valid. 

These earlier decisions paved the way for the decision rendered in 1903 
in the case of The State ex rel. Knisely et al v, Jones et al.,' which finally 
destroyed the whole system of classification. This was a case in mandamus 
in which the relators, who claimed to be the police commissioners of Toledo 
under authority of the act of April 37, ig02, demanded possession of the 
books and property of the police department, held by the defendants, who, 
denying the validity of said act, claimed to be the legal commissioners. 
The act in question, foUowic^ the usual formula of classification legislation, 
had provided : "All police powers and duties connected vrith and incident 
to the appoinrment, regulation and government of a police force in cities 
of the third grade of the first class, shall be vested in and exercised by a 
board of police commissioners, to be appointed by the governor." 

In its opinion holding this law unconstitutional, the court pointed out 
that the doctrine sustaining the original classification of cities did not sus- 
tain the classification involved in the present case.' Originally, "by an un- 
varj^ng rule the characteristic of population was made tTie basis of the 
classification, and it was made inevitable that every city attaining a popula- 
tion of twenty thousand should advance and become a city of the first class; 
and that every village attaining a population of five thousand should become 
a city of the second class. • * * Two things were true and they were 
of the essence of the doctrine. Advancement was by a rule of unvarying ap- 
plication, and every municipality might become siAject to the operation of 
every statute conferring corporate power upon its own or a higher class. 
* • • Sections 1546 to 1552 of the Revised Statutes relate exclusively 
to the siibject of classification. The first of these sections now provides 
that cities of the first class shall be of three grades, and cities of the sec- 
ond class shall he at eight grades. In the present view grades of classes 
are but added classes. In these eleven classes the eleven principal cities of 
the state are isolated, so that an act conferring corporate power upon one 
of them by classified description, confers it upon no other. They have been 
isolated under the guise of classification, as their growth promised realira- 
tion of the belief which was the foundation of the judicial doctrine of classi- 

1. M Obio State, ISIi. 
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fication, viz: tet their adrancement under the mtraryiiic rale of popnh- 
tion would give a wider operation to acts conferring corporate powert. • * * 
The jadicial doctrine of clasiification wa«, that all citie* baring the nunc 
characteriitk of a anbitantial equ^itj of popalation, should have the ume 
corporate power, ahhon^ another claw mi^t be formed upon a wdb- 
atantial diflfcrencc in pc^lation. The cUiiification now provided afforda no 
rcasMi for the belief that it i> based upon sndi inbetanlial difference in 
population as the judicial doctrine contemplated. * * * The increu- 
igly numeroni clasacs of mmicipalities ahow that even when a 4iMawmt 
1 population is made to appear as the baais of rlaiiltltaiinii. the ffiffcrences 
in population are lo trivia] Oat Oqr asMt be nfarded at the real basis. 
* * * In «iaw cf the trinii differences in population, and of tlie nature 
of flw powers conferred, it ai^ears from such examination, that the present 
classification cannot be regarded as based upon diffcrencea in populatioOi 
or upon any other real or supposed differences in local reqairemcntt. Iti 
real basis is found in the differing views or interests of those who promote 
legislation for the different mnnidpalities of the state. An intention to do 
that which would be violative of the organic law sbotild not be imputed up- 
on mere suspicion. But the body of legislation relating to this subject shows 
the legislative, intent to suttstitute isobtion for classification, so that alt the 
municipalities of the state which arc large enough to attract attention shall 
be denied the protection intended to be afforded by this section of the con- 
stitution. The provisions of the scctioA could not be more dear or* im- 
perative, and relief from the present confusion of municipal acts and the 
burdens which they impose would not be afforded by its amendment Since 
we cannot admit that legislative power is in its nature illimitable, we mnst 
conclude diat this provision of the paramoant law annuls the acts relating 
to Cleveland and Toledo, if they confer corporate power. 

"Counsel for the relators, in support of the act relating to Toledo, u^e 
the conclusion that even though the act should be regarded as special, it is 
not repugnant to this section of the constitution, because, in their view, 
it does not confer corporate powers. * » * Though it might be dif- 
ficult to give a conceptual definition of corporate powers which would be 
found complete and accurate in all cases, an accurate descriptive definition 
readily occurs, and it is sufficient for present purposes. They are such 
powers as are usually conferred upon corporations. In the present aspect of 
thr subject they are such powers as are usually conferred upon municipal 
corporations. They are classified by Judge Dillon as follows : 

" 'If we' analyze the complex powers usually conferred upon a municipality 
in this country we shall discover that these are of two general classes, 
viz.: (i) Those which relate to health, good government, efficient police, 
etc., in -which all the inhabitants have an equal interest and ought to have 
an equal voice. (2) Those which directly involve the expenditure of 
money and especially those relating to local improvements the expense of 
which ultimately falls upon the property owners.' 

"Surely we shall not err if we regard the phrase 'corporate powers,' as 
embracing all the powers which, within the observation of those who 
framed and adopted the constitution, were conferred upon and exercised 
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fej ftll tbe cities of the sUtc* Of these powers pciluws Bone is man cos- 
ipicoonsly cxerciBcd than thmt of m^intainim the public order and enfordng 
iBonicipa] ordinaiices.'* 

Aiter fift7 Tears of special legislation, the Sttpreme Court bad at last 
uinoMKiid Its determination to give effect to the constitutional liniitBtiOBt 
' upoa this mbreat Under the view of classi6csti<»i and the broad definition 
of corporate powers in this cnCi the government of practically eveir mnsa- 
cipaltty in the state was clearly isnalid. Tbm act of Uarch |6^ 1S91* organiz- 
ing the city govenunent of Cleveland, was dedand onconstitutiMial opoa 
the same ground as the case just dted, and fbe ^Kiaian* was announced 
on the same day, June 36, igos. Judgment of ouster was granted 4^Bst 
the city officials, but execution of that judgment was suspended tmtH 
Octotier a, igo^ so as to give the legislature opportunity to provide new 
mtmicipal machinery for the cities of the state.* 

1. Conpire witb the ninowcr dc£Ditiaii of ooiporste fom tn liven in Tte Stite v. 
Pii^ *» Obio State, M, n^, p. H. 
i. m (»i!o Lan, IDS. 

8. Ibe Sutc of Ohio 1* rtL Tbc Attorner GcbCt*) v. Bcacom tt d., M OIhv 
Stuc, ttl. 
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CHAPTER'IV. 

History of Pennsylvania's Attempt to Prohibit 
Special Municipal Legislation. 

I.-CONSTITUTIONAL CONVENTION 

OF 1872-73. 

The preseat constitution of Pennsylvania was drawn up by a con- 
tention— the fourth in the history of the state— which assembled at Har- 
Tisbu:^, Nov. 13, 1872. It was composed of 133 members who chose for 

^their president, William M. Meredith of Philadelphia. The organization hav- 
ing been perfected, standing committees appointed and preliminary business 
completed, the convention adjourned Nov. 27, 1872, to meet in Philadelphia 
the following January — having accepted the invitation of the Philadelphia 
council to meet in that city. The convention convened at Philadelphia 
Jan, 7, 1873, and continued its sessions until July 15, when a recess was 
taken until September. Again assembling September 16, the convention 
continued its sessions until its work was completed on November 3, 1873, 
whereupon it adjourned to meet at Harrisburg, December 27, 1873, to 
receive and count the returns. The vote on the constitution resulted : In 
-favor of adoption, 253,560; against adoption, 109,198; plurality in favor of 
the constitution, 144,362. 

The convention had been summoned largely in response to a popular 
•demand that certain grave abuses be checked by restricting the power of 
the state legislature,' and throughout its work the convention kept this 
-purpose constantly in view. To those studying municipal government, 
the chief interest in the convention debates lies in the proposed limitationi 
upon legislative control of cities. Two of the standing committees recom- 
mended that the general assenAVs power of control over municipal cor- 
-porations be limited by constitutional provision in three important respects : 
(i) By forbidding the general assembly to pass any local or special law 
regulating the affairs of cities, (z) By providing that the general assembly 
should not delegate its power over municipal administration to any special 
commission, private corporation or association. (3) By delimiting a sphere 
01 local autonomy within which municipal corporations should have the 
right to pass laws for their own regulation. The first two of these limita- 
tions were recommended by the committee on legislation, as well as by 
the committee on cities and city charters; the third limitation was recom- 
-mended only by the latter committee. 

1. See Dkloon. Dei 
the Pover and ProceduTC 
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On the advisabili^ of prohibiting local legislation with reference tO' 
cities, the convention was practically a onit. The committee on legisla- 
tion recommended the prohibition of special or local laws upon a num- 
ber of subjects, including measures "regulating the aGFairs of counties, citieit. 

townships, wards, boroughs, or school districts.'" This part of the com- 
mittee's report prohibiting special or local laws upon some twen^six dif- 
ferent subjects was discussed by ^e convention, section by section;* but. 
the particular section quoted above, prohibiting special or local laws coo'- 
ceming cities, was passed without discussion, so unanimous was the senti- 
ment in its favor.' A similar provision was recommended by the com- 
mittee on cities and city charters,* but this part of their report was stncken- 
out, the matter having been already provided for by the adoption of the- 
section as recommended by the committee on legislation,' 

The strong sentiment in the convention against special legislBtioo i> 
well illustrated by the speech of Mr. Mantor,' who pointed out that in the 
seven years from 1866 to 1872, both inclusive, the legislature had passed' 
47S general laws and 8,7?$ private acta.' Continuing, he said: "But ^^■ 
Chairman, what a fearful commentary is this on the abuses of special leg- 
islation I • • • What sort of justice, I ask, can there be that will allow 
the law-making power in this state to change at each and every session 
of the legislature, some act, because a few favored citizens desire it? * ♦ •- 
Necessary legislation is greatly retarded, the expenses to the common- 
wealth are greatly enlarged, the assumption of such ri^ts degrades the 
dignity of any legislative body, and withal impairs the efficiency of legisla- 
tion for good to the whole people. * • * 

"The people all over the state are asking that we shall circimiscribe- 
the acts of our legislature by incorporating in this constitution a section 
like this, that will make all laws general. I am one of those who believe- 
that nearly all objects for legislation can be equally accomplished under 
genera! law. • * * It will not be denied that there is a fevered anxiety 
aibout the abuses growing out of special privileges. We should meet this. 
matter at the threshold and grapple it with the strong arms of the Con- 
stitution, only looking to the best interests of the present and the neces- 
sities of the future." 

Equally unanimous was the sentiment of the convention against the- 
delegation of legislative power to municipal commissions. Accordingly, 

1. Conatrtulioo of PenniylTSnia, Art. Ill, Set 1. 

i. DdMtw Penosylvania ConMitulkmal Convention, 11, 68B.8!2j V, B1B-8B7; VII.. 
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with M view to restrict legialitive power in this respect, the Commtttec oa 
Legislation rqurted a provision u follows: The Genersl AisemUj sfctll 
not delegate to any apecial commission, private corporation or associatira, 
any power to tiakt, lupcrviie, or interfere with any municipal improve- 
ment, money, property or effects whether held in trust or otherwise, or to 
levy taxes or perform any municipal futiction whatever."' 

Hn discussing this section, Mr. Mewlin of Philadel^ia pointed oat 
that in that city the legislature had created a cooanission not a single 
mendwT of which was elected by the people, and none of whose proceedings 
could be reviewed by any other body, which had increased the debt of the. 
city by diirteen million dollars.' 

An able speech in favor of the provision was made 1^ Mr. Worrell, 
who declared such a limitation to be one of the most necessary reforms 
presented lor the consideration of the convention. "If we leave with the 
legislature the power to create commissiona, which shall absorb and exercise 
the proper and legitimate functions of the various municipalities, it would 
be wise not to attempt to reform municipal governments, and not to take 
any action affecting cities and city charters. * * * If the l^islature be 
vested with the right of quartering upon a city, without its consent, irresponsi- 
ble commissions, to exercise any or all of the powers and functions of 
the municipal departments, it will practically nullify any provision intended 
to secure intelligent, independent and responsible government of the various 
political districts of the Commonwealth. No legislation has been more gen- 
erally condemned than that which restrains a municipality in the exercise of 
the powers of local government. 

"Mr. Chairman, no local public improvement should be authorized or 
directed until the municipality has determined that such improvement is 
needed, and thai the condition of the city finances will warrant the proper 
expenditure on that account; and unless these considerations are determined 
affirmatively by the municipality, the people should not be subjected to bur- 
densome taxation by the legislature or any other body, for the purpose 
of erecting unneeded improvements, or those which the public treasury will 
not justify.'" 

Mr, Gowen of Philadelphia declared himself in favor of going even 
further than was proposed by the committee, and accordingly presented an 
amendment making it the duty of the Legislature, in all cases where such 
commissions had been created, to provide for vesting all sucti power directly 
in the local authorities.* This amendment was rejected and the original 
provision was then adopted. 

One of the most interesting features of the convention was the unsuc- 
cessful effort made to secure the adoption of a constitutional provision 
delimiting a sphere of local autonomy within which municipalities should be 
free from legislative interference. Such a provision was recommended in 
the following terms by the committee on cities and city charters in the 
latter part of Section 4 of its report: "Every municipality shall have 

1. CotutttDtifn of PennirlTinia, An. Ill, Sec 10. 
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power to pus laws for iU own refulatioo not repugnant to the Constito- 
tioa of the United States or of th^ Commonwealth."' 

Mr. Dallas of Philadelphia proposed to amend this sectioo bj inserting 
the word "exclusive" bo that the provision would read, "Everj' mnnicipality 
shall have exclusive power," etc. Supporting his amendment, Mr. DaUu 
said: "The purpose I had in view in proposing to insert the word 'exclusive* 
was simply to give to the local authorities of a city the exclusive power to 
govern its own internal affairs, mj view being that for every local com- 
munity there should be local self-govenunent in all those matters which 
affect only the locality meaning thereby their interior regulations.'" 

Similar views were voiced by Mr. Littleton of Philadelphia who de- 
clared : "I hope that the Convention will see that there is some pi^oprietj 
in giving the local authorities of large cities absolute control over matters 
purely local in their nature. Why should we have to go to the Le(pslature 
and ask acts of Assembly to be voted upon by men living two or three 
hundred miles away from a city like Fhiladel[^ia to regulate its local af- 
fairs? Of course, those members are not able to know the particular 
needs and wants of the city.'" 

The first speaker in opposition to the amendment was Mr. Armstrong of 
Williamsport who stated that if this were a question that affected Phila- 
delphia alone he would be disposed to follow the judgment of the delegates 
who represented that city; but that he believed it would be highly danger- 
ous to extend such a power to cities all over the state.' 

Mr. Ewing of Pittsburg also declared himself opposed to the provision 
on the ground that it was an unnecessary restriction upon the legislature's 
power, and a dangerous grant of power to city councils. "We may well 
leave the government of the cities to be determined by the Legislature under 
the restrictions which we have already laid down for the Legislature. We 
have provided that they shall only pass general laws ; we have hedged in 
their power and authority and their manner of passing laws, so that I think 
we can fairly trust them to delegate to the municipal governments the nec- 
essary power to regulate their own internal affairs. • * * I suppose if 
we finally pass the article on Legislation, which has already passed on sec- 
ond reading, it will be utterly impossible for the Legislature to enforce the 
kind of acts that have been complained of — local and special laws affectii^ 
particular localities in the different cities." 

Continuing, Mr. Ewing further urged that councils were unworthy to be 
entrusted with so great a power. "As a matter of experience in our region 
of the state and in our city, the very worst legislation we have ever had 
in relation to the city has been that which was asked and demanded of the 
Legislature by the city council— I mean special local legislation— and fre- 
<iuently the Legislature has stood guard between the people and the city 
councils, and has refused to pass legislation that was asked by the city coun-: 
cils and which would have been very injurious to the people of the city.'" 
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This speech was ably answered by Mr. Bardsley of Philadelphia, who 
urged that city councils could prc^erly be clothed with the proposed 
gowers. "The members oi the city councils are the direct representatives 
of the people of the city. They come from their own neighborhoods; they 
come there elected by their immediate friends and constituents; and the 
power is held by the people once every year to turn out of office those 
who will not study the interests of the whole community. The experience 
of the cities with their members of the Legislature is such as to make the 
people earnest and anxious in the desire that this Convention shall make a 
ladical reform in the particular now under consideration. What we ask 
in this city, for example, is that we shall be allowed to pass such laws as 
will best conduce to the comfort and prosperity of our people.* ♦ * W« 
ask that we may be allowed to use our own judgment, that we may 
be allowed to be instructed by our own people as to vbat 
legislation is needed and required for the cities, and 1 hope that this Con- 
vention will approve and endorse the section now under consideration."* 

Mr. Minor of Titusville declared the proposed provision unnecessary, 
smce by prohibiting special acts for cities, the evil of legislative inter- 
ference had been removed. Further, he believed that councils could not be 
safely trusted with such large powers of local autonomy. "It is wrong 
for us for all time to • * * say that there shall be vested in the coun- 
cils exclusive, paramount power, perhaps evCB beyond the courts them- 
selves. Councils, knowing that they have the power, will use it. Power 
possessed draws to itself power. There is always an inducement to abuse 
when you cannot appeal to any other authority to check it."* 

Mr. Biddle, the only I%iladelphia del^ate who opposed the provision, 
said : "I agree with the gentleman from Crawford (Mr. Minor) • * • 
that there might be a great many things under the generality of this 
language attempted by ^e municipal governments which would be wrong to 
the last degree."* 

The debate closed with the speech of Mr. De France opposing the pro- 
vision. "If you make the power exclusive, the Legislature could not annul 
any act of the city council • * • because the cities would have the ex- 
clusive power of governing themselves just as much as the State of 
Pennsylvania has the power of governing herself. 

"Although I want the cities to have some power in the first place, I 
believe the city councils would perhaps commit as great outrages as the 
Legislature and perhaps more if they had the exclusive power of deter- 
mining how they should be governed."* 

The amendment to the provision, as well as the committee's original 
recommendation, was rejected by the convention, and thus ended the 
attempt to delimit, by constitutional provision, a sphere of local autonomy. 
Subsequent events have proven that those who opposed this section were 
mistaken in thinking that by reason of Article III, Section ?, legislative inter- 
ference in the affairs of a particular city would be thenceforth impossible; 

1. Dcbat«I. VI, MO. 

Z. Debates, VI, iSl. 

3. Debate!. VI, SSI. 

4. PcbatH. VI, 2S1. 



iq,t7ccb;G00l^lc 



Whether they .were right in their other argument that such large powers 
over locai affairs could not be safeiy entrusted to councils has never, in 
Pennsylvania been put to the test of experience.' 

11.— LEGISLATIVE CLASSIFICATION OF 
MUNICIPALITIES. 

The first legislature meeting under the new constitution proceeded up- 
on the theory that it had power to classify the cities of the state, and 
that a law applying to all the members" of a class (even though such cUss 
included but one city) was not a special, but a general law,' and hence not 
in violation of Article III, Section 7. Accordingly the Act of May 23, 1874, 
was passed,' dividing the cities of the state into three classes, (i) Those 
containing a population of over 300,000; (2) those with a population over 
100,000 and less than 300,000; (3) those with a population exceeding 10,000 
and less than 100,000. The act then specifies, at considerable length, the 
powers and organization of the municipal government of each class. 

This act was upheld by the Supreme Court of the state in the leading 
case of Wheeler v. Philadelphia'. The decision in this case was based upon 
three propositions, as follows : 

(i.) The power of Classification existed at the time of the adoption of 
the constitution. It had been exercised by the legislature from the founda- 
tion of the government, and its continued exercise is necessary to the pub- 
lic welfare. Hence "the true question is, not whether classification is 
authorized by the terms of the constitution, but whether it is expressly pro- 
hibited." The constitution nowhere contains any such prohibition, but on the 
contrary, the power of classification for certain purposes is expressly recog- 

(2.) The Act of 1874 contemplates that other cities by increase of popu- 
lation will enter the higher classes, and therefore tt is not local or special. 

(3.) If classification be not allowed, eiSier the large cities would lose 
needed legislation, or the small ones be overburdened by that adopted." 

The classification of cities established by the Act of 1874 continued in 
force for two years, or until the passage of the Act of April nth, 1876,' 
dividing the cities of the state into five classes as follows: 

Class. Population. 

1 300,000 or more 

II ..100,000 — 300,000 

III 30,000—100^)00 

IV 12,000— 30,000 

V I-ess than 12,000 

2. The gentrally accepted doctrine of claBsificaliDo; Me supra, p. 36. 

3. Pa. I-awB, MO. 

4. 77 P». St. 3S8. 

B. For a further discuiiion of tliia caic ttx infra, p. 54. 
6. Pa. Lava, !0. 
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The classification established by this act continued in force for elevea 
reai^i or until the act of Mar ^h, 1887,' classifying the cities of the state 
as follows: 

Class. Population. 

I 600,000 or more 

II. 150,000 — 600,000 

in 75,000—150,000 

IV «floo— 75,000 

V, 30,000 — 45,000 

VI [0,000 — 30,000 

VII All cities having less than lOfloo 

Both of the acts last named, that of April itth, 1876, and of May 24, 
1887, were declared unconstitutional by the Supreme Court in Ayars' Ap- 
peal,' as violating Section 7 of Article III of the Constitution.' 

The above decision, rendered in [888, necessitated a new classificadoti 
act (the fourth since the adoption of the constitution), and this was accord- 
ingly passed May 8, 1889.' This act divided the cities of Pennsylvania into 
three classes, as follows: 

Class. FopulatioiL 

L 600^00 or more 

II ioo/x>o— 600,000 

III Less than 100,000 

The act further provided that the population of a city should be de- 
termined in accordance with the last Federal census, and made it the du^ 
of the governor to certify when a city should be entitled to advance, such 
advance then being obligatory upon the city.' This act was sustained by 
the Supreme 0>urt in the case of Harris' Appeal.* 

UI.— DECISIONS OF THE SUPREME COURT. 

This Provision to be So Construed u to Prevent the Hischief it Wu 

Designed to Remedy. 

In interpreting the seventh section of Article III, the court has con- 
sidered the causes which led to its adoption, and has then aimed to give 
it such liberal construction as would prevent the mischief which it was 
designed to remedy. Thus in Ayars' Appeal,' Sterrett, J., said: "During the 
session of the Legislature immediately preceding the adoption of the present 
constitution, nearly one hundred and fifty local or Special laws were enacted 
for the city of Philadelphia, more than one third that number for the city 
of Pittsburg, and for other muoicipal divisions of the state, about the same . 
proportion. This was by no means exceptional. The pernicious system of 
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special legislation, practiced for many years before, had become so general 
and deep-rooted, and the evils resulting therefrom so alarming, that the 
peo[de of the Commonwealth determined to apply the only remedy that 
promise any hope of relief. Doubtless, it was a proper appreciatioa of the 
magnitude of these evils as much as anything else that called into exist- 
ence the ctmvention that framed the present constitution, and induced its 
adoption by an overwhelming vote. One of the manifest objects of that in- 
strument was to eradicate that species of legislation, and substitute, in liett 
of it, general laws whenever it was possible to do so. This is so dear^ 
apparent that no unbiased mind can contemplate the seventh section of 
Article III, and kindred provisions, without reaching that conclusion. That 
section contains a schedule of nearly Jifty prolific subjects of previous 
special and local legislation, and ordains, 'The General Assembly shall not 
pass any local or special law,' relating to either of them. As an additional 
safeguard in cases where special legislation is not expressly prohibited, the 
next section declares, 'No local or special bill shall be passed unless notice 
of the intention to apply therefor shall have been published,' etc. • * • 

"The purpose of the provision under consideration was not to limit 
legislation, but merely to prohibit doing, by local or special laws, that which 
can be accomplished by general laws. It relates not to the substance, but 
to the method of legislation, and imperatively demands the enactment of 
general instead of local or special laws, whenever the former are at all 
practicable.'" 

In harmony with the foregoing is the broad construction which flic court 
has placed upon the word "affairs" as used in section seven. Thus in Mor- 
rison V. Bachert,' Paxson, J., said: "It was held by the learned judge of the 
court below, however, that an Act regulating the fees of the prothonotary 
or other county officers was not i law 'regulating the affairs of counties,' 
and he de6nes the 'affairs of counties' to be such 'as concern counties in 
their governmental and corporate capacity.' This will not do. It is 
too narrow a construction of the constitution. That instrument 
was intended for the benefit of the people, and must receive a liberal 
construction. 'A constitution is not to receive a technical construc- 
tion, like a common-law instrument or statute. It is to be interpreted so as 
to carry out the great principles of government, and not to defeat them:' 
Commonwealth v. Clark ; 7 W. and S., 127. When it speaks of the affairs 
of a county, it means such affairs as affect the people of that county."* 

Limitationa Upon Local and Special Lc^slation Apply Only to General 
Aiaembly. 

It should be noted that the constitutional restrictions upon local and 
special legislation govern the General Assembly only, and do not constitute 
limitations upon the legislative power of a municipality. A municipal ordin- 
ance is not a law within the meaning of the constitutional limitation upon 
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the passing of local and special laws. In Klingler v. Beckel,* the question 
was as to the validity of a borough ordinance prohibiting the erection of 
wooden buildings within certain prescribed limits, enacted under the pro* 
visions of the Act of June 3, 1885.' The court below held that the ordin- 
ance was invalid because it prohibited the erection of such buildings in only 
a portion of die borough, and asserted that under the provision of the con- 
stitution prohibiting special or local legislation, it was beyond the power 
of the council as it was beyond the power of the Legislature to legislate for 
only a portion of the borough. This decision was reversed by the Supreme 
Court, and Paxson, J., declared: "It by no means follows that when the 
Legislature by a general law confers upon a borough the power of regulating 
its local affairs, it may not do so by ordinances that are special in their 
character. The object of the constitutional provision was clearly to prevent 
the Legislature from interfering in local affairs by means of special legis- 
lation, and, if the town councils of cities and boroug-hs cannot regulate them, 
they are in a bad way indeed. The principle contended for would prevent the 
town councils of a cily or borough from passing an ordinance to pave one 
street, unless it also provided for the paving of all the other streets within the 
limits of the municipality. In Baldwin v. The City of Philadelphia, gg Pa. 
St., 164, it was decided than an ordinance of the city was not a 'law* 
within the meaning of that clause of the constitution which declares that 
'no law shall extend the term of any public officer, or increase or diminish 
his salary or emoluments after his election or appointment.' The reasoning 
of that case applies equally to that section of the constitution prohibiting 
special legislation.'" 

This Provision is Prospective. 

This clause of Section 7, Article III, the Supreme Court has declared 
to be prospective in its operation ; and hence it does not repeal local or 
special acts passed before the constitution went into operation.' Nor is 
an act, ^otherwise constitutional, rendered invalid by a provision that it shall 
not affect prior local or special acts.' 

Whet IB a Special or Local Law? 

From the doctrines laid down by the court, a general law may be de- 
fined as one which applies lo, and operates uniformly upon, all members of 
any class of persons, places or things, A special law, on the other hand, 
is one applicable lo less than a class of subjects ; that is, it relates to particular 
persons, places or ihings." A local law is one that applies to less than a 
class of places: that is, it is a special law of local application.' Thus laws 
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changing the name of a certain person, or granting a divorce, or creating a 
particular corporation, are instances of special laws; while acts regulating 
the affairs of I^ttsburg, or changing the location of the county seat, are 
instances of local laws, (i. e., special laws of local application). 

This distinction between "general acts on the one handl, and special and 
local acts on the other, is clearly set forth in many cases, and is well 
stated by Williams, J., in Weinman v. Passenger RailwaV Company;' "The 
subject of this statute is, therefore, street railway companies, which is a sub- 
ject for general legislation, while the statute professes to deal only with 
a limited number of these railways, and these are selected by reference to 
their location in certain cities. Under the guise of a general law, we have 
here one which is special, because it relates to a few members of the general 
class of corporations known as street railway companies, aod local ^cause 
its operations are confined to particular localities, viz., cities of the second 
and third class. 

What Is a Proper Classification Ultiinately a Judicial Question. 

While the subject of classification is legislative in the first instance, 
and the presumption is that the legislative classification is valid and based 
upon sufficient and proper grounds, yet the ultimate decision as to the con- 
situtionality thereof is for the court.' This principle is clearly stated by Sterrett, 
/., in Ayars' Appeal,' as follows ; "It has also been suggested that the ques- 
tion of necessity for classification and the extent thereof, as well as of what 
are local or special taws, is a legislative and not a judicial question. The 
answer to that is obvious. The people, in their wisdom, have seen fit not 
only to prescribe the form of enacting laws, but also as to certain subjects, 
the method of legislation, by ordaining that no local or special law relating 
to those subjects shall be passed. Whether in any given case, the Legislature 
has transcended its power and passed a law in confiict with that limitation 
is essentially a question of law, and must necessarily be decided by the courts. 
To warrant the conclusion that the people, in ordaining such limitations, in- 
tended to invest their law makers with judicial power, and thus make them 
final arbitrators of the validity of their own act, would require the clearest 
and most emphatic language to that effect. No such intention is expressed 
in the constitution, and none can be inferred from any of its provisions. 
That these limitations were designed to establish a fixed and permanent 
rule cannot be doubted; but, if the ultimate application of that rule were to 
rest solely in the judgment of the body on which it was intended to operate, 
nothing could be more flexible." 

Proper Basis for Classification. ^ 

According to the doctrine laid down by the court in Commonwealth v. 
Patton,' population is the only proper basis for the classification of cities 
or counties. "The moment we resort to geographical distinctions we enter 
the domain of special legislation, for the reason that such classification 

1. lis Pa. St. 191. 

S. Sune rule obtains in Ohio; tufra, p. 81. 

s. in Fa. St. ate- 
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operates upon certain cities or counties to the perpetual exclusion of all 
others." 

It will be noted that the language of this decision, especially the declara- 
tion that "there can be no proper classification of cities or counties except b^ 
population" is broader than the particular point decided in this case, which 
is, that gec^aphical location is not a proper basis for classification.' 
Whether there may be other proper basis for classification besides popula- 
tion,' is not settled by the decision in this case, the language used by the 
learned court to the contrary notwithstanding. 

Classification Hay be Valid Though Only On« City be Included in a 
Oiven Claas. 

The Pennsylvania court agrees with the Supreme Conrt of Ohio in hold- 
ing that a classification of cities, otherwise proper, is not rendered invalid 
by reason of ttie fact that but one city is included in a ^ven class.' This 
principle was clearly staled in the leading case of Wheeler v. Philadelphia,* 
which involved the validity of the Act of May 23, 1874. This act divided 
the cities of the state into three classes, Philadelphia being the only 
city included in the first class. In rendering this decision, Paxson, 
J., said: "But it is contended, that even if the right to classify exists, the 
exercise of it by the Legislature, in this instance, is in violation of the con- 
stitution, for the reason that there is hut one city in the state with a popula- 
tion exceeding 300,000; that to form a class containing but one city is 
in point of fact legislating for that one city, to the exclusion of all odiers, 
and constitutes the local and special legislation prohibited by the constitution. 
This argument is plausible but unsound. * « " 

"Legislation is not only intended to meet the wants of the present, but 
to provide for the future. It deals not with the past, but in theory at 
least, anticipates the needs of a state, healthy with a vigorous development 
It is intended to be permanent. At no distant day Pittsburg will probably 
become a city of the first class; and 'Scranton, or others of the rapidly 
growing interior towns, will take the place of the city of Pittsburg as a city 
of the second class. In the meantime, is the classification as to cities of the 
first class bad because Philadelphia is the only one of the class? We think 
not. Classification does not depend upon numbers. The first man, Adam, 
was as distinctly a class when the breath of life was breathed into him 
as at any subsequent period. The word is used not to designate numbers, 
but a rank or order of persons or things; in society it is used to indicate 
equality, or persiins distinguished by common characteristics, as the trad- 
ing classes; the laboring classes; in science it is a division or arrangement, 
containing the subordinate divisions of order, genius and species.'" 
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Must Hot be Pretended, False Nor Evarive. 

Tbe classification of citicB upon which an. act is based must be a real 
dassi&cation, not a pretended or evasive one. A good example of sham 
classification is afforded by the Act oi April 18, 18^ (P. L., 39), entitled 
"An act to provide for the holding of courts in certain cities of this Gmunon- 
wealth." By this act it was enacted "that in all counties of this CtHnmon- 
wealth where there is a population of more than 6o«oo ii^abitants, and in 
which there shall be any city incorporated at the time of tbe passage of this 
Act with a population exceeding 8,000 inhabitants, situate at a distance 
from the county-seat of more than twenty'Seven miles by the usually traveled 
pi^lic road, it shall be the duty of the president judge * * * to make 
an order providing for the holding of one wedt of court or more » * * 
for the trial of criminal or civil cases in the said city." 

The court held this act invalid as a local law under a false and pretend- 
ed classification, and Paxson, J., after quoting the above, said: "This is 
classification run mad. Why not say all counties named Crawford, with a 
population exceeding 60,000, that contain a city called Titusville, with a 
population of over 8,000, and situate twenty-seven miles from tbe counfy 
seat? Or all counties with a population over 6o/>oc^ watered by a certain 
river, or bounded by a certain mountain?"* 

This act in modified form was again passed by the Assembly on June 
12, 1S79,' but was again held unconstitutional by the court as Ijeing a mere 
evasion of the constitution.* 

The Act of June 8, 1891,* entitled "An Act to prevent fee pollution of 
the water of streams supplying cities of this Commonwealth," declared it to 
be unlawful "hereafter to establish any cemetery upon lands located within 
one mile from any city of this Conunonwealth, the drainage from which 
empties or passes into any stream from which the supply of water is obtain- 
ed." This act the court held to be invalid, and Williams, J., said: "H 
* • • we look into its provisions we shall find that they do not relate 
to cities of the first class or any other class. They relate distinctly and 
clearly to a strip of territory lying on the outside of the city of Philadelphia, 
having a breadth of one mile, and a drainage into any stream from which 
the water supply of the city is obtained. No municipal power, or duty, or 
ofBcer is the subject of legislative regulation by this act, but it lays its 
hand on cemeteries and forbids their establishment within this narrow strip 
of territory. • • • This act does not undertake to deal with cemeteries 
within cities of the first class, but with those that are wholly outside of 
them. It does not attempt to deal with all cemeteries that are outside, but 
only with those that are within one mile from the ci^ lines. • * * It 
would be difficult to imagine a better example of a law both local and 
special than this.'" 

The Act of June 8, 1893,' authorizing the "taking of certain public 

1. Commonwealth v. Pauon, 88 Pa, St. 15S. 
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burial places, under certain circumstances, for places of common school 
education," was also adjudged invalid by the Supreme Court In this case 
the court said: "It is well known that this Act of Assembly was prepared 
and its pass^e procured for this particular case, to enable this school board 
to take this burial ground, and that this was done after a special law 
avowedly for die same purpose had been vetoed by the Governor. It is 
special legislation in the guise of a general law— the most specious and vic- 
ious form that special legislation can assume."* 

An act is local, notwithstanding its general form, provided it relates 
only to a particular building in a certain city. Thus, the Act of May 24, 
1893, entitled "An act to abolish commissioners of public buildings, and to 
place all public buildings heretofore under the control of such commissioners, 
under the control of the department of public works in cities of the first 
class," is a local act. It applies solely to Philadelphia, and to but one 
particular building in that city, and regulates the affairs of that city by 
placing a particular building in the control of the department of public 
works.' 

Classification Must Not be UnnecesBary Nor ExcessiTC. 

Classification was originally sustained on the ground of necessity,' and 
is limited thereby : hence if the legislative classification appears to the court 
to be unnecessary or excessive, the classification will be declared invalid. 
The application of this principle marks the parting of the ways between the 
Ohio and the Pennsylvania courts. Both courts originally sustained the 
classification of cities on the ground of necessity, and declared the court to 
be the final judge as to the existence of such necessity; but while the Ohio 
court allowed the legislature large discretion in the creation of additional 
classes (permitting the two original classes to be increased to eleven), the 
Peimsylvania court has refused to allow the original three-class plan to be 
extended. 

The leading case in Pennsylvania on this point is Ayar's Appeal.' In 
this case, the Act of May 24, 1887,' dividing the cities of the state into seven 
classes,' and providing for the incorporation and government of cities of 
the fourth, fifth, sixth, and seventh classes, was held invalid as being an un- 
necessary and excessive classification. For the same reason this decision 
also declared unconstitutional the Act of April 11, 1876,' (amending the 
original Act of May 23, 1874'), and increasing the number of classes of cities 

In this case the court reviewed the decision in the case of Wheeler v. 
Philadelphia" and Ktlgore v. Magee," and pointed out that in these cases the 
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original classification act dividing cities into three classes had b«en sus- 
tained on the ground of necessity and was limited thereb}'. Continuity 
Sterrett, J., said: "Subsequent legislation clearly indicates that the scope 
of the decision in Wheeler v. Philadelphia was eitfier misunderstood or 
ignored. It was never intended to license indiscriminate classification as a 
mere pretext for the enactment of laws essentially local or special. Re- 
peated and pointed admonitions of that fact were given in subsequent cases 
involving the genera! subject. * * * 

"The underlying principle of all the cases is that classification, witb 
the view of legislating for either class separately, is essentially unconstitu- 
tional, unless a necessity therefor exists, — a necessity springing from mani- 
fest peculiarities, clearly distinguishing those of one class from each of the 
other classes, and imperatively demanding legislation for each class, separ- 
ately, that would be useless and detrimental to the others. Laws enacted in 
pursuance of such classification and tor such purposes, are, properly speak- 
ing, neither local nor special. They are general laws, because they apply 
alike to all that are similarly situated as to their peculiar necessities. All 
legislation is necessarily based on a classification of its subjects, and when 
such classification is fairly made, laws enacted in conformity thereto cannot 
be properly characterized as either local or special. 

"The Act of 1874 dividing the cities of the state into three classes 
* * * was sustained as to such of its principles a.s have been involved in 
adjudicated cases, because it was considered within the spirit if not the letter 
of the constitution. As to the number of classes created, that act appears 
to have covered the entire ground of classification. It provided for all ex- 
isting as well as every conceivable prospective necessity. It is impossible to 
suggest any legisjation that has or may hereafter become necessary for any 
member of either class, that cannot, without detriment to other members 
of the same class, be made applicable to all of them. If classification had 
stopped where the Act of 1874 left it, it would have been well, but it did 
not. Without the slif^test foundation in necessity, the number of classes 
was soon increased to five, and afterward to seven, and if the vicious prin- 
ciple on which that was done be recognized by the courts, the number may 
at any time be further increased until it equals the number of cities in the 
Commonwealth. The only possible purpose of such classification is evasion 
of the constitutional limitations, and as such it ought to be unhesitatii^Iy 
condemned." 

Classification Must Not Work Excluuon. 

A valid classification act must not be so framed as to exclude from its 
provisions certain cities or counties, but it must be operative from time to 
time so that it may be possible for other cities or counties, by increase of 
population, to come within its operation.' It is for this reason that the 
W>urts, by the great weight of authority, have declared a classification based 
upon geographical conditions to be improper ; for geographical conditions be- 
mg permanent, an act which is special in character at the beginning of its 

1. The StMe c Push, 4S Ohio St. 9S; Topdu v. Gillette, ft Kuuu, 4S1. 
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Application, inust always remain so.' For the same reason an act containing 
a proviso that it shall not apply to counties having over 200,000 inhabitants, 
is local, because by this proviso -certain counties are permanently excluded 
from the operation of the act. In this case,' Mercer, J., said ; "Within 
reasonable limits and for some purposes classification is allowable. It has 
been sustained on the basis of population of counties on the assumption that 
tliose having a small population may ultimately have one nuidi htgx. 
Here the larger are excluded. We cannot assume that theif yapvUtioii wilt 
ever be reduced to less than the number aaaed. Tbcy are, therefore, practi- 
cally aad fennaaeatly ewAnitA fay tiie intent and purpose of this act, which 
is special in its terms and local in its effect.' 

L^jalation for Qtieg hy ClaaacB Muat be Confined to Hiudi^ial Hatten 
Proper. 

As already pointed out,* the three-class division of the cities" of the 
state is constitutional, and a law relating to all the members of a class is 
general and not special; but, to be valid, such a law must pertain to a 
municipal matter. Classification having been upheld on the ground of ne- 
cessity and In order to permit legislation to be adapted to the diverse muni- 
cipal needs of the cities of the state, it naturally follows that all legislation 
based upon such classification must be within the purposes of the classifica- 
tion: that is, it must relate to municipal affairs. "Classification of cities 
and laws confined thereto are permissible only in matters relating to their 
municipal government, but the rights of persons and property must be secured 
by general laws, which must be uniform and in force everywhere through- 
out the State.'" 

The first decision based upon this distinction was that of Weinman v. 
Passenger Railway Company,* involving the Act of March 19, 1879,' which 
provid«l for the incorporation and government of street railway companies 
in cities of the second and third classes. This act was held invalid as being 
both local and special. In rendering the opinion, Williams, J., said: "It 
is urged that this statute is sustainable under the decision of this court 
recognizing the power of the Legislature to classify the cities of the Com- 
monwealth for purposes of municipal government, but those cases rest upon 
a very different principle from that involved in the present case. » • • 
It has been found desirable to divide cities into classes upon the basis of 
their population. * * * Each of these classes requires legislation peculiar 
to itself, but such legislation must be applicable to all members of tiie class 
to which it relates, and must be directed to the existence and regulation ol 
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monidpal powers and to m&tt«rs of local Kovemment. The supposed claisi- 
fioition in the Act of 1879 is of a very different character. 

"T^ Act provides for the incorponation and government of street rail- 
way companies, hat it does not affect all such companies. It selects sudi' 
companies as may be locMed in cities of the second and third class, and 
makes special provision for them, while all other street railway companies 
remain under the operation of the |[enen1 Inr. Tins is just what the con- 
stitution declares shall not be done." 

Another important case upon this point is In re Ruan Street.* m» 
case involved the Act of May 6, 1887," which related to the improvement of 
streets in cities of the first class, providing for the assessment and payment 
of damages and benefits arising therefrom, etc This act was held invalid 
(except as to the first two sections), on the ground that it did not relate to- 
municipal purposes within the principle justifying the classification of cities. 
In this decision the court declared : "We come now to inquire what legisla- 
tion remains forbidden to cities, notwithstanding classification. I reply that 
all legislation not relating to the exercise of corporate powers, or to cor- 
porate dKcers and their powers and duties, is unauthorized by classification. 
* * * For example, there cannot be one rate of interest in cities of the 
first class, another in those of the second or third, and stili another for die 
rest of the State, but the rate, when fixed by law, must apply to all parts and" 
divisions of the State alike. The same thing is true of the law of descent, 
and so on, through the entire list of subjects upon which local and special 
legislation is forbidden. If classification can relieve against the constitu- 
tional prohibition as to one of these subjects, it can relieve as to all." 

Again, in ^laaber v. Reading,' the decision in Ruan street was ex- 
plained as follows : "What was denied was the right of the Legislature to- 
make the classification of cities the basis of legislation for them mi sub- 
jects not relating to the organization or administration of their municipal 
governments, but to questions of public concern, such as the forms of pro- 
cedure in the courts of the State ; the rate of interest ; exemptions of prop- 
erty from levy and sale on legal process; the mode of proceeding to secure a. 
citizen compensation for an entry on his property for public use by virtue 
of the right of eminent domain, and the like. In other words, we held that 
while the classification of cities authorizes all necessary legislation for them 
as cities, in the management of their municipal affairs, it does not make three 
separate States within the territorial limits of Pennsylvania, for each ol" 
which there may be different laws, on subjects of a general character, from 
those in force in the rest of the Commonwealth, 'On the other hand, while- 
cities may have the legislation needful to the proper regulation and dis- 
charge of all municipal powers, they are, under the constitution, and they 
must remain, a part of the State of Pennsylvania, for all purposes not muni- 
cipal, and subject to the laws of the State upon all subjects not of municipal' 
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This principle was also very clearly sUted by Williams, J., in the opinion 
in Wyoming street:' "Some confusion seems to exist, however, in regard 
to the definition of a general law, and a theory has been advanced in several 
recent cases, and has been contended for by the appellee in this case, that 
the division of the cities of the state into classes by the Act of 1874, which 
was recognized as a necessary classification in Wheeler v. Philadelphia, 77 
Pa. St, 3384 required us to hold any law to be general which embraces all 
the cities of a given class, without regard to the subject to which it relates. 
This theory overlodcs the objects and purposes of classification, which are 
very clearly set forth in the first section of the act which divides the cities of 
the state into three classes. These are, to make provision for the municipal 
needs of cities which differ greatly in population. Differences in popniatioa 
make it necessary to provide different machinery for the administration of 
'certain corporate powers,' and to make a difference in "the number, diaracter, 
powers and duties of certain corporate oificers,' corresponding with the 
needs of the population to be provided for. An Act of Assembly that re- 
lates to a subject within the purposes of classification, as they are thus de- 
clared by law, is a general law, although it may be operative in a very 
small portion of the territory of the state, if it relates to all the cities of a 
given class. • • * 

"The test, therefore, by which all laws may be tried is their effect If 
they operate upon the exercise of some power or duty of a municipality of 
the given class, or relate to some subject within the purposes of classifica- 
tion, they are general, otherwise they are local.'" 

1. IBT Pa. S(. M*. 

2. Same principle laid down in Straub v. Pittsburg, 13S Pa. St. BSS: Pjttaburg'a 
Petitkxi, ISS Pa. Sl tOT, Scranlon v. WbTte, 148 Pa. ^ tie; Reeves p. FhlladdptaU 
Traction CoiupanT. ISS Pa. 5t IBS; Safe Deposit & Trust Company v. Fricke. 15S Pa. 
St. 2S1: McKay v. Trainor, ISI Pa. St >*»; Commonweilth d. MacFenon. ISt Pa. St 
E4t; McAslde's Appeal, IS* Pa, St B*} Harria' ^peal, 190 Pa. St iit; Bruce b. Pitta- 
burg. 166 Pa. St Itl; Van I^oon v. En<Ie. ITl Pa. & 1ST. 



)y Google 



CHAPTER V. 

How Shall the State Control 

Municipalities ? 

The experience of both Ohio and Pennsylvania shows that in these states 

constitutional limitations upon special municipal legislation have failed to 
accomplish their purpose of protecting cities against such legislation. The 
reasons for this failure are twofold: (i) The legislative unwillingness 
to grant the cities, by general law, adequate powers, especially adequate 
financial powers. (2) The failure of the constitution to define "special act" 
— thus making possible the judicial doctrine of classification, the practical 
eSect of which is to destroy the protection which the constitutional limita- 
tion was designed to afford. 

Hence there still remains for solution the problem of the best means 
of avoiding the evil of constant legislative interference in local affairs. 
Several conclusions seem warranted by past experience, 

(l). The first step, clearly, is to utilize all the protection afforded by a 
liberal construction of constitutional provisions. Although the term "special 
act" is not defined in the constitution, the convention debates show con- 
clusively that the framers of the constitution meant to prohibit all acts 
v.'hich did not apply to all cities of the state. These provisions have not 
been thus broadly construed: in their decision sustaining classification the 
courts have seemed to lose sight of the doctrine that "constitutional pro- 
visions are to be broadly construed so as to carry out the great principles of 
government." An imDortant step toward a proper construction of these 
provisions has, however, been taken in both Pennsylvania and Ohio: in 
Ohio, by the recent decisions' overruling the entire doctrine of classifica- 
tion; and in Pennsylvania by the decision in Aynrs' Appeal' laying down 
the rule of exigency as a limit upon the number of classes that may be 
created, and declaring that in the judgment of the court, three classes of 
cilies cover every conceivable necessity. While the Pennsylvania court has 
never allowed the doctrine of classification to be carried to the extreme for- 
merly sanctioned in Ohio, its decisions upon classification deny to the chief 
city of the state the protection against special legislation which the framers 
of the constitution intended to afford; and the first desideratum in Penn- 
sylvania would seem to be to follow the recent decision of the Ohio Su' 
preme Court, and overrule the entire doctrine of classification. Oassifica- 
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tion forbidden, legislation must proceed by gerlval law, and legislative inter- 
ference in local affairs will at once greatly deciuse. 

(a). Another step which tnigAt be taken in conjunction with the fore- 
going would be. the adoption of a constitutional amendment permittiiig cities 
to frame charters for their own government.' In 1875 Missouri tocJt the 
lead in this direction by ad<^>ting a constitutional provision permitting cities 
with over 100,000 population to frame their own charters. California adopted 
a similar provision in iSjg^ the provision being extended in i8go to all cities 
irith over 3,500 inhabitants. In 18B9 Washington was admitted as a state 
with a constitution which extended this privilege to cities with more thao 
3(VXX> inhabitants. Minnesota extends the privilege to any city or village 
in the state, and Colorado in igoa extended the privilege to first and second 
•class cities. Sudi a provision is the most radical step which has yet been 
taken in American politics in the endeavor to secure home rule for cities. 
The objections to this plan are that it carries local autonomy to an extreme, 
jind fails to recognize that the state has a direct and vital interest in the 
.governmental functions of the city, and hence may legitimately control the 
city upon its public or governmental side. 

(3)- Another solution strongly urged fay very high authority is llie 
introduction of a system of administrative control of cities In place of the 
present method of legislative control." 

That legislative control of municipalities is discredited can scarcely be 
controverted. The legislature being a partisan body controlled by a par^ 
majority, frequently acts with reference solely to the partisan 
advantages resulting from its control over local afFaira, instead of 
with reference to the welfare of the city. New and unnecessary municipal 
-offices have been created, cities have been redistricted, the mode of appointing 
the police force has been changed, whenever such action seemed expedient 
for party reasons. This interference for partisan ends has perhaps been 
ihe greatest evil resulting from legislative control. 

Moreover, legislative control is unintelligent control. The great ma- 
jority of the legislators take no legitimate interest in municipal l^slation, 
and such legislation is usually passed perfunctorily upon the recommenda- 
tion of the representatives from the particular municipality, receiving little 
or no consideration from the legislature as a whole. Hence legislative con- 
trol is also irresponsible control— the local representatives being usually 
.able to shift responsibility for improper measures upon the entire legislative 

Furthermore, legislative control is excessive. The legislature has almost 
invariably shown itself unwilling to grant cities lai^e discretion in local 
matters, and has generally restrained the municipalities within such narrow 
limits that they have been compelled frequently to address the legislature 
for additional powers. The legislature has entirely overlooked the distinc- 
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tion between local and general affairs, and has interfered almost as freeir 
in purely local matters as in those public ones which maj properly be sub- 
jected to state control, and hence local autonomy has been largely destroyed. 

Finally, legislative contrcrf is inefficient control. The friends of special 
legislation formerly urged that snch legislation for cities was necessary 
in the interests of the state as a whole, especially as a bulwark E^sinst 
municipal extravagance. Legislative control has, however, proven a very 
inefficient bulwark, as the legislature has utterly failed in its rol« of guar- 
dian of the financial interests of the city^— on the contrary, it has frequently 
countenanced raids upon the municipal treasury which local control would 
never have suffered". 

The five chief counts in the indictment of legislative control, then, are 
that such control is partisan, unintelligent, irresponsible, excessive and 
inefficient. Legislative control of municipal affairs being discredited, what 
is the remedy? Most writers have believed it to consist in: (i) a careful 
distinction between those municipal functions which are private or local in 
their nature and those which are public or governmental; (a) in granting 
to the municipality unrestricted control of its local functions; and, (3) in 
the establishment of a state municipal board as a means of controlling the 
public Of governmental functions of the mimicipality. 

The establishment of a state municipal board is saggested by the sue- 
cessful experience of England, France and Germany, where administrative 
control of municipalities prevails. Thus in England the Local Government 
Board at London exercises a large degree of control over the public or 
governmental functions of municipalities. Poor relief, public health, con- 
stabulary, education, expenditures, are all subjected to a central administra- 
tive control. This control in England, as in France and Germany, has gen- 
erally proven highly efficient. 

What would be the advantages of the introduction in this country of 
A system of administrative control of municipal affairs? Advocating the 
establishment of a Municipal Government Board in the state of New Yorl^ 
Professor J. W. Jenks summarizes the advantages as follows: 

"A Municipal Government Board then would tend: (i) to make clear 
the true relations between the functions of state and local governments; 
(s) to secure the efficient performance of state functions by local officials; 
<3> to furnish to tiie public information regarding the performance of local 
functions in such comparative form that it would be of great service to local 
oAicials ; (4) to do supervising work of such a nature that it would check 
continual interference in local affairs by the le^slature without checking 
the legislature in the making of needed general laws; (5) to stimulate by 
publicity and encouragement local pride and activity in affairs purely local 
and to develop the spirit of local home rule; (IS) to guide, by accurate and 
full information, public opinion on the various questions arising in connec- 
tion with city government. 

"It is hardly too much to say that every authority on municipal govern- 
ment in this country and Europe favors a central administrative super- 
vision of local governments along the lines here laid down. The demand 
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for the reform of the eviU of our city governnienis, and for the lesseniiv 
of legislative interference with them is strong; the best remedy seems to 
be the one suggested. 

"There is every reason to believe (hat from the money saved to the 
state and municipalities by the supervision of the Board the expenses of 
its administration would be paid many times over, while the general excel- 
lence and efficiency of the government would be greatly increased. It is not 
to be expected that any new board would work a revolution in our municipal 
politics and give us an ideal system; but it does seem probable that no 
other improvement, ordinarily suggested, in our methods of city govern- 
ment would be likely to yield so large favorable immediate results as would 
lh> estabirshment of a Municipal Government Board." 

The advantages of this method of controlling cities upon their public 
or governmental side appear clear. Such a plan would be, to a large extent, 
an innovation in our political system ; but in most states Kme form or degree 
of administrative control already exists in state boards of equalization, state 
superintendents or commissioners of schools, state boards of health, etc. 
But the proposed plan involves a great extension of administrative control, 
and it must not be overlooked, as a question of practical politics, that a 
strong prejudice against state boards now exists in the minds of many 
voters. This prejudice is doubtless in part due to the fact that many such 
boards have been created for improper objects — tor purposes which threat- 
ened the vital interests of the cities'. It would he necessary, then, to remove 
this prejudice by convincing the voters that a state municipal board created 
for the purpose of controlling the governmental functions of municipalities 
would in no way threaten the legitimate interests of municipalities. At the 
present time in many states the tendency seems to be away from any sort 
oi central control, and the conception of home rule held by many voters 
would, if carried out, involve an abdication on the part of the state of prac- 
tically all control over municipal affairs. Intelligent public opinion will con- 
cede that the state has a legitimate interest in the control of the public 
functions of the municipality ; and, eventually, when a more dear concep- 
tion prevails of the proper relation of the city to the state and of the real 
meaning of home rule for cities, a plata of state administrative control may 
be accepted as the best solution of the method by which the state may 
efficiently control cities upon their governmental side, while leaving to the 
cities themselves regulation of local affairs. 
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